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SOME CONSIDERATIONS ON THE CHARACTER AND ORGANIZATION
OF PRISON LABOUR
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as Director of the Spanish Minister of Justice, Minister Plenipotentiary to Bucharest, Visiting Pro-
fessor and Consultant on Legal Codes in Venezuela, Peru, Chile, Argentine and Bolivia.

His latest publications in this Journar: “Pedro, Dorado Montero”, (46, 605 ff.) and “First U. N.
Congress on the Prevention of Crime and the Treatment of Offenders.” (47, 526 ff.)—Eprror.

1. INTRODUCTION

The organization of an institution is determined
by its character and purpose. Accordingly, in the
case of prison labour its organization has varied
as the concepts of the nature and purpose of such
labour have changed.

At present, prison labour is still considered by
many as an isolated activity organized by a Prison
Administration and as such closely connected with
the maintenance of order and discipline in the
prisons. More recently, under the impact of mod-
ern penology, prison labour has come to be re-
garded either as a right of the prisoner or as a part
of the treatment that the latter is supposed to re-
ceive in prison. Without disregarding discipline
and order, both points of view aim in a different
way at the rehabilitation of the prisoner. The
question arises whether or not the accepted sys-
tems of organizing prison labour can fulfil these
purposes. Before examining this question we must
consider how prison labour has evolved.

II. Tue IsoLaTED EVOLUTION OF
Prison LABOUR

In spite of some evident progress, prison labour
is still seriously handicapped by its isolated evo-
lution and therefore is not considered as part of
free labour, i.e. as a social and economic phe-
nomenon. This has not prevented some prison
administrators from considering prison labour as
something that could be used to help to balance
the prison budget and even to make it self-sup-
porting. Prisons have in this way been trans-
formed into economic entities. This, although
welcome from a budgetary point of view neces-
sarily implies the subordination of a social aim,

* The opinions expressed in this article are not neces-
sarily those of the Secretariat of the United Nations.
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that of the rehabilitation of prisoners, to a budg-
etary aim.

The isolated evolution of prison labour is the
historical result of two general attitudes that, al-
though different in origin and setting, are closely
related. The first one was the widespread belief,
still prevailing in some quarters, that prisoners
constituted a group apart deserving only punish-
ment and the deprivation of human rights and
social responsibilities. As a result of that atti-
tude prison labour was considered a kind of work
lacking the dignity of labour in general and was
part of the punishment inflicted.

The second attitude resulted, at a later stage,
from the refusal of organized labour to consider
prison labour as forming part of labour in general.
This negative attitude took a hostile turn as soon
as the progressive penological movement ad-
vocated a more human attitude to prison labour.
By then organized free labour was already a
force to be reckoned with. It had painfully con-
quered its rights as a social group and therefore
regarded those rights as being exclusively its own.
Moreover, it was already part of a rather well de-
fined social structure in which prisoners were of
practicaliy no consequence and had no rights. If
convicted a worker was not considered as such as
soon as he was sent to prison.! Thus, ironically
enough, one of the first stunibling-blocks met by
prison labour was organized free labour. Ac-
tually, the “problem of competition” between

1 This was in accordance with the then existing prin-
ciple of “less-eligibility” stressed by Bentham and later
by other writers and applied more or less consistently
by many prison administrations. Briefly stated, it
meant that the condition of the prisoner should never
be better than that of the poorest or lowest honest
citizen. Curiously enough an isolated echo of this
principle was heard at the First United Nations Con-

gress on the Prevention of Crime and Treatment of
Offenders, held in Geneva in 1955.
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both forms of labour so often referred to but
never fully discussed is perhaps the last trench in
which organized labour, more or less reinforced by
employers’ interests in some countries, still de-
fends itself against prison labour.

The period of time during which the first atti-
tude prevailed, ie. that prisoners are a group
practically deprived of rights and social responsi-
bilities, lasted far longer than the second period
and its roots are mostly of an emotional char-
acter. It reflected a penological cenception repre-
sented by the walled prison in which the prisoner
was confined to a world of his own in which cus-
tody, security and control were practically the
only guiding principles. Accordingly, prison
labour when it existed was part of the punish-
ment. Later, under the twofold impact of humani-
tarian and utilitarian trends, prison labour was
slowly divested of its old penal garb and came to
be considered as something which could be
utilized either in keeping order and discipline, in
the construction of public works or in private
enterprises.

Although when compared with the past, the
new policy marked a step forward, prison labour
remained the lowest kind of unskilled and cheap
labour and was considered as something uncon-
nected with labour in general. The fact that for
utilitarian reasons some economic value was at-
tributed to prison labour in no way improved its
social status and for that matter that of prisoners
as workers.2 What they received, if anything, was
given either as charity or for humanitarian rea-
sons and very seldom as an economic recognition
of the work performed.?

Briefly, regardless of their skill or training and
even less of their future rehabilitation, prisoners

2In this respect it should be remembered that even
in the XXth century prisons not all prisoners work, if
by work is understood constructive work.

3In 1895, the Fifth International Penal and Peni-
tentiary Congress held in Paris, declared emphatically
that the prisoner has no right to wages. It added, how-
ever, that there was an interest for the State in giving
the prisoner some remuneration. See DELIBERATIONS
OF THE INTERNATIONAL PENAL AND PENITENTIARY
CoxGressrs by N. K. TEETERs, 1949, As late as 1913,
“the Attorney-General of Texas held that a law au-
thorizing the payment of wages to prisoners was un-
constitutional on the ground that when the offender is
convicted he loses not only his freedom but also his
right to the products of his Iabour, and that the sentence
makes him both a prisoner and a slave. The state con-
stitutions, with two exceptions, provide that slavery is
illegal except for conviction of crime. This, however,
does not mean that the prisoner must necessarily be a

slave.” See PRINCIPLES OF CRIMINOLOGY, by SUTHER-
LAND AND GRESSEY, 1955, p. 525.
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represented no more than a cheap source of
labour. If, occasionally, the question of their
social rehabilitation was raised, it was stated
with more or less conviction that work, the harder
the better, was the best way to achieve their re-
habilitation. This attitude reflected that of public
opinion for which prisoners were something not
worth worrying about.?

Later, when in the first part of the XXth cen-
tury a more humanitarian penology began to
take shape one of the first questions raised was
that of the rehabilitation of the prisoner and the
role that prison labour should play in this re-

" habilitation. While after some efforts the aim of
social rehabilitation was recognized, that of con-

sidering prison labour as a particular aspect of
labour in general, encountered and still en-
counters serious objections of various kinds. In
fact, no progress can be made in this respect by
maintaining that the prisoner has a right to work
or that prison labour is part of the treatment, if
at the same time prison labour is considered as a
prison administration problem.s

The conclusion would seem to be that although
prison labour conditions have improved in some
countries this improvement has in no case re-
moved the barrier between free and prison la-
bour. With very few exceptions, prison labour
continues to be regarded as something exclusively
within the field of criminology and penology. The
fact is that prison labour is more than a peni-
tentiary problem and as such must be viewed
against a broader background. Though seemingly
paradoxical, it would appear that as the crimi-
nological aspects of the penitentiary problem have
been intensified, greater stress has been laid on

¢ For emotional reasons, public opinion has seldom
advocated progressive policies in penological matters.
More often than not progressive reforms have been the
result of a rather persistent struggle between the aims
of an enlightened minority and the prejudices of public
opinion. Occasionally governmental circles have relied
on public opinion to oppose penological progress.

5 Historically, the concept of prison labour as no
more than a prison administration problem was main-
tained until 1950 by the International Penal and
Penitentiary Congresses. As late as 1925, the Congress
held in London stated that the State was under no
obligation to pay for work compulsorily performed by
prisoners who should, however, be encouraged at the
same time to work well, by being offered recompense,
not necessarily of a pecuniary character. (See “De-
liberations” already mentioned). This traditional point
of view was abandoned to a great extent in the resolu-
tion on prison labour adopted by the Congress held in
The Hague in 1950. See PROCEEDINGS OF THE TWELFIH

INTERNATIONAL PENAL AND PENITENTIARY CONGRESS,
Berne, 1951, vol. I1.
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the artificial character of prison labour, and the
gap between it and free labour has, as a result,
been in no way reduced. As an example it can be
said that the excessive theoretical emphasis
placed by some penologists on the vocational
training of prisoners has reinforced the antag-
onistic attitude of some trade unions towards
prison labour. This attitude is not justified.
Briefly, at the present juncture, it would seem
more advisable to advocate a closer parallelism
between the two kinds of labour than to suggest
the creation of vocational and training pro-
grammes which the organ’ization of prison labour,
mostly based on the State-use system, can very
seldom afford.

This isolation has led in some countries to the
creation of prison industries more or less arti-
ficially maintained. A close investigation of the
official statistics of some prison industries would
show that the results obtained from this costly
system fall far below expectations. The fact re-
mains that no prison industry has as yet been
able to provide steady work for all prisoners and
to pay all of them an equitable remuneration.

III. THE CHARACTER OF PRrisoN LABOUR

These two divergent trends, one aiming, under
the impact of a progressive but somewhat aca-
demic penology, at the improvement of prison
labour conditions, and the other, at keeping sys-
tems of prison labour apart from labour in gen-
eral, raise the question of the character of prison
labour.

Some experts have regarded the question
whether or not prison labour is a right of the
prisoner, an obligation imposed upon him or an
aspect of the treatment, as a rather academic one,
the discussion of which serves no practical pur-
pose. Without denying that the prevailing condi-
tions in prisons do not allow too much room for
idealistic schemes, it seems reasonable to main-
tain that the character of prison labour must be
determined before the nature of its organization
can be decided upon. Moreover, experience shows
that more often than not the so-called academic
questions are actually basic questions, which
cannot always be solved by an empirical or ad-
ministrative approach. These approaches are cor-
rect when they conform with certain basic social
principles and not otherwise. This seems to be
applicable to prison matters where more often
than not narrow administrative approaches have

[Vol. 49

led, as far as prison labour is concerned, to not
very satisfactory results.

The other school of thought although admitting
the necessity of the discussion here envisaged,
considers that the recognition of a right to work
would create serious difficulties since many an
administration would be unable to provide ade-
quate work all the year round to all prisoners.
Finally, there are still some who maintain the
old point of view that prisoners have no rights
but obligations, among which that of working
is one of the most important.

1. Prison Labour as a Right of the Prisoner

Although widely accepted the thesis of the
prisoner’s right to work is not always inter-
preted by its supporters in a uniform way. For
some, this right is an aspect of the general right
to work that everyone has, for others it is a
special right belonging to prisoners as such, and
for others again it is.a moral right.

The first point of view is in full accordance
with article 23 of the “Universal Declaration of
Human Rights” adopted by the United Nations
which lays down that everyone has the right to
work and the right to equal pay for equal work.®
In principle, except as otherwise provided under
the criminal law, the fact of becoming a prisoner
does not cancel or suppress these rights. Modern
penology is against the unnecessary suppression
of individual rights. Moreover, the protection of
society so often invoked to justify policies lack-
ing a solid foundation, is not reinforced by sup-
pressing the right of the prisoner to work. Ac-
tually, individual rights are recognized in the case
of everyone, regardless of his social or moral
condition and of whether he has previously made
use of these rights. In this respect the fact that
the prisoner never worked before does not mean
that he may be deprived of the right to work.
On the other hang, rights neyer have an absolute
character. Each right implies the fulfilment of

6 Article 23 reads as follows:

“(1) Everyone has the right to work, to free choice
of employment, to just and favourable conditions of
work and to protection against unemployment;

(2) Everyone, without any discrimination, has the
right to equal pay for equal work;

(3) Everyone who works has the right to just and
favourable remuneration ensuring for himself and his
family an existence worthy of human dignity, and
supplemented, if necessary, by other means of social
protection;

(4) Everyone has the right to form and to join trade
unions for the protection of his interests.”
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certain social functions and consequently re-
sponsibilities. Therefore, as any other right, the
right to work is related to other rights and social
functions and thus occasionally subordinated,
especially where its practical use is concerned, to
other rights or functions or even circumstances.
These limitations, however, in no way affect the
recognition of the right concerned or prevent its
exercise within those limitations. This subordina-
tion and these limitations appear automatically
as soon as a person is convicted and sent to
prison. At that moment the right of Society to
punish him and deprive him of his freedom pre-
vents the prisoner from fully exercising, among
others, his right to work, but in no way deprives
him of this right as such. There, rather than
somewhere else, lies the solution of the so-called
competition question which, accordingly, is not
an economic but a human rights question. This
character has been persistently ignored by trade
unions and employer’s associations which ap-
parently rationalize their emotional attitude by
invoking economic competition.?

2. Prison Labour as a Special Right of
the Prisoner

The thesis of a special restricted right to work
seems not only to transform into a “special”
right what are no more than temporary limita-
tions of the general right to work, but also to
contradict the aims of modern penology since
modern penology does not regard it as necessary
for the protection of society and the rehabilita-
tion of prisoners that the latter be treated, as
far as human rights are concerned, as second class
citizens.®

7See also LE TRAVAIL PENITENTIATRE EN FRANCE
by CHARLES GERMAIN, in INTERNATIONAL REVIEW OF
CriviNaL Poricy, United Nations Publications, No.
6, 1954, p. 55-56, which states that from a social as
well as from an economic point of view, it cannot be
forgotten that the majority of prisoners were free
workers before they were incarcerated, and that the
fact of having been convicted does not exclude them
either from the community or from participating in the
competition for work. The same point of view has been
maintained by J. PINATEL in his PrEcis pE ScIENCE
PENITENTIAIRE, Paris, 1945, where it is said that
prisoners were workers before being sentenced and
that their previous competition as such is replaced by
their competition as prisoners.

8 The fact that some criminal codes still maintain,
in varying degrees, the point of view that prisoners
should be deprived of their civil rights in no way in-
validates the point of view expressed which refers to
a social right. Anyway what in the past was a general
rule would be considered at present as an exception
afiecting anly the political rights of certain offenders.
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The thesis of the prisoner’s moral right to work
may be considered as a compromise between the
thesis that the prisoner has a right to work and
the thesis that he is obliged to work. Although
there is a relationship between law and morality,
the introduction of a2 moral element in the already
complex problem of prison labour makes its solu-
tion even more difficult. Morally speaking the
granting of this right puts the administration
under a corresponding moral obligation of pro-
viding steady work for prisoners. But—and the
“but” is important—it is very well known that
administrations are only too often unable to pro-
vide such work. Thus, by failing to fulfil what it
regards as a moral duty the administration neces-
sarily lowers its own moral standards, and in-
directly those of the prisoners.

3. Prison Labour as an Obligation of the
Prisoner

According to another school of thought prison
labour is an obligation of the prisoner and assuch
submitted to a special organization which does
not necessarily mean the application of regula-
tions similar to those governing free labour. This
thesis is not a new one and historically has always
been more or less related to the view that prison
labour is part of the punishment inflicted upon
the prisoner. More recently, the fact that in some
countries, not always having, strictly speaking, a
democratic regime, the general obligation of
working has been imposed by law, has been con-
sidered as supporting this thesis. Time and space
prevent the writer from fully examining the
questions arising out of this legal obligation.
Suffice it to say that on the basis of past and
present experience this legal obligation to work
has eventually led under certain regimes to more
or less disguised forms of forced labour, and
therefore to a denial of several human rights.
Modern penology without denying that prisoners
should work, thinks that their work should not
take the form of an obligation which, in any case,
not all administrations can enforce because of the
lack of work.

In this connexion reference is made to paragraph (2)
of Article 29 of the “Universal Declaration of Human
Rights” which reads as follows: “In the exercise of his
rights and freedoms, everyone shall be subject only to
such limitations as are determined by law solely for
the purpose of securing due recognition and respect
for the rights and freedoms of others and of meeting
that just requirements of morality, public order and
the general welfare in a democratic society.”
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4, Prison Labour as Treatment

More recently it has been maintained that
prison labour is part of the treatment of pris-
oners. This point of view has also been combined
with that of the right of the prisoner to work.
This peculiar combination of somewhat con-
tradictory elements makes it still more difficult to
determine the character of prison labour.

Without denying that in some cases, or for
some groups, a particular kind of work may have
a therapeutic character, it should also be ad-
mitted that there are other cases where for treat-
ment purposes some prisoners should be excluded
from working. Moreover, the great majority of
prisoners were working before they were con-
victed and know, some of them well, how to
work. For these, and in particular for those who
before coming to the prison were something more
than manual workers, the unskilled work that the
majority of prisons are able to provide can hardly
be considered as treatment.

To the writer, the generalization of the term
treatment, at present almost a slogan, implies a
confusion between regime and treatment. The
former refers to a general or prevailing system
of life, i.e. to a pattern of life, the latter to a par-
ticular way of dealing with something. Accord-
ingly, working is no more than an aspect of the
general structure of life and not a part of a gen-
eral treatment. The conclusion would be that,
apart from particular cases or groups, prison
labour is part of the normal life of a prison in the
same way that working is part of the normal
life of society. There is no reason why the activi-
ties of a prisoner should not be made to conform
as much as possible to those of the free com-
munity. This will not only facilitate his
rehabilitation, but also the integration of prison
labour, as a social-economic activity, within
labour in general. This integration is rather diffi-
cult if prison labour is considered as treatment.
Further, this concept would imply: (a) that all
prisoners are in need of treatment which, fortu-
nately, in spite of some schools of thought, is not
the case, and (b) that the questions of training,
remuneration, working conditions, etc., at pres-
ent dealt with as labour questions, should be
considered from the point of view of treatment,
thus requiring an entirely different app-ach.

IV. THE PRESENT ORGANIZATION OF
Prison LABOUI}

From the foregoing it can be concluded that
the organization of prison labour has been de-

{Vol. 49

termined by three closely related factors: the
character attributed to it; the negative if not
hostile attitude of organized free labour; and the
fact that more often than not prison labour has
been discussed by prison administrators only,
most of them obviously in favour of already
established policies or wary of possible political
and trade union reactions.® The combined effect
of these elements has maintained the isolated
condition of prison labour, so isolated that in
some countries the existence of a prison industry
organization as something apart has not only been
accepted, but encouraged and praised as the last
word in penology.

On the other hand, this isolation has not ex-
cluded some parallelism between the respective
development of both forms of labour. Such paral-
lelism, however, is the result of the action of
different elements shaping these forms of labour
and not the consequence of the beneficial in-
fluence of organized free labour on prison labour.
Thus while the origin and increasing power of
organized free labour was the consequence of
social changes, and these changes affected not
only workers but society in general, the evolution
of prison labour although related as a remote ap-
pendage to those changes, was determined more
by the influence of such new disciplines as crimi-
nology, psychology and sociology. Consequently,
after an era of neglect and abuses prison labour
came under closer scrutiny and eventually condi-
tions improved. At a more recent stage, voca-
tional and professional training were advocated
and to a certain extent introduced in some prison
systems. As a reaction against existing abuses the
participation of private enterprise in prison
labour organization was discouraged and the role
of the State in this organization more and more
stressed.!® Although well intentioned this change
of policy did not take into account that not the
systems by themselves but the way in which they
were applied were to blame,; and that, with in-
creasing stress on the role of the State, prison
labour inevitably became more and more arti-
ficially organized and therefore, more isolated
from free labour and less suitable for the rehabili-

® This attitude is more marked in countries where the
heads of prisons administrations or institutions are
political appointees.

10 Detailed information about systems of organizing
lJabour can be found, among others, in SHouLD PrIso-
NERS WORK, 1931, by L. N. RoBINSON; FUNDAMENTOS
DEL TraBAJO PENITENCIARIO, Madrid, 1952, by
Carxto BELavsTEGUI, and Prison LABOUR, New

York, by R. Encranp, United Nations Publication,
Sales No. 1955, IV. 7. .
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tation of prisoners. Slowly but steadily the State-
use system emerged as the preferable one. Al-
though its acceptance in a general way
suppressed certain forms of exploitation, it led
inevitably to some more subtle forms of exploita-~
tion and as a result of the inability of the State
to provide steady work, to greater idleness in the
prisons. This idleness has been more or less suc-
cessfully concealed by identifying occupational
tasks with constructive work. The question there-
fore arises whether the State-use system deserves
the preference bestowed upon it.

With respect to this system it can be said:

(a) that the increasing acceptance of the
State-use system can rather be ‘explained by the
pressure exercised upon prison administration by
the so-called competition problem than by the
progressive character of the system;!

(b) that from a psychological point of view
this system does not bring the prisoner closer to
society. On the contrary, in making the prisoner
work exclusively for the satisfaction of the State’s
needs, which more often than not are represented
by a restricted number of unskilled tasks, the
feeling of frustration, if not of antagonism, is
either maintained or increased;

(c) that the State-use system does not prevent
competition, and although limited to work having
a low industrial grade, the annual reports of many
prison administrations register complaints from
organized free labour;!?

1 See RoBINSON and ENGLAND already mentioned.
More definitely, for TAFT, the purpose of the State-use
system has been to avoid competition with free in-
dustry but this purpose has only partially been achieved.
See Crnurnorogy, N. Y., 1942, p. 470-471,

12 A typical example of the inconsistency of some of
these complaints is that submitted by free labour
against the manufacture of “espadrilles” by the
prisoners of a French Central Prison. Twice, the
complaint was investigated and twice rejected. See
RAPPORT GENERAL DE L’ADMINISTRATION PENITEN-
TIAIRE POUR L'EXERCICE 1955, MINISTERE DE IA
Justice, 1956, p. 63. The history of “competition”
or rather “protectionism” in the U.S.A. is even more
inconsistent. As a result of a series of political interests
occasionally disguised as “reform” efforts, since 1929
prison labour has been deprived of its interstate charac-
ter and the State-use system has emerged as the pre-
vailing one in the organization of prison labour. A
study of the tables contained in “Prison Labour in the
United States, 1940”, U.S.A. Department of Labour,
No. 698, 1941, will show that not competition but pro-
tection is the only possible conclusion. In 1940, the
total value of prison production in the manufacturing
industries was less than half (0.38) of 1 percent of the
total value of similar private production. It should be
noted that although statistics show a rather impressive
variety of prison industries, the main characteristic

of Prison Industry seems to be the manufacture of
automobile license tags and idleness. If economic
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(d) that as stated the State-use system does
not prevent idleness. In other words, this en-
forced idleness results either from the limited
number of State needs that can be met by prison
work or from the surplus production of prison
goods to satisfy this limited number of needs. In
order to break this vicious circle an administra-
tive device was introduced, that of forbidding
public institutions or agencies to acquire from
private enterprises what might be acquired from
prison industry. Experience has repeatedly shown
that such a compulsory system has never yielded
the expected results.’® These difficulties have
originated in some countries from the existence of
a complicated and costly administrative ma-
chinery in charge, among other things, of the
diversification and supervision of workshops and
prison goods, of the co-ordination of State-needs,
and of the enforcement of the compulsory ac-
quisition by public institutions and agencies of
prison goods.

(e) that for a variety of reasons not all States
can afford this system. Typical cases may be
found in the past and present history of prison
labour in the United States; also in many a Latin
American country.

The more or less general acceptance of this
system bas apparently suffered a setback at the
United Nations Congress already mentioned,
where the preference for it was upheld only by a
vote of 15 in favour, 14 against and 1 absten-
tion. Such a narrow margin is rather encourag-
ing and shows that a new change is taking place
in the generally accepted system of organizing
prison labour. Among other aspects of the new
trend may be mentioned what has been called
the private free-release system by which pris-
oners nearing the end of their term are permitted
to work for private industries under working
conditions, including wages, very similar to those
of free labour.!®

reasons cannot explain the “problem of competition”
what else can they explain?

13 See bibliography already mentioned. In practically
all annual reports issued by prison administrations ref-
erences may be found to the difficulties encountered
35 2 result of the impossibility of enforcing this con-

ition.

4 At the time of voting several delegations refrained
from participating in it. The representatives of Belgium,
Sweden and Venczuela opposed the specific preference
to the State-use system. See REPORT oN First UNITED
NaTtions CONGRESS ON THE PREVENTION OF CRiue
AND THE TREATMENT OF OFFENDERS, United Nations
Publication, Sales No. 1956. IV. 4, pp. 32-33. Here-
inafter referred to as the United Nations Congress

15 See R. ENGLAND, 0p. cit. p. 12.
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The fact is that even in highly industrialized
countries the State-use system has not prevented
serious shortages of work despite the diligent ef-
forts of the prison authorities. In issuing orders
the Departments concerned do not always take
into account the priority assigned to prison work
and though the intention is that there should be
no competition between prison work and the free
market, the latter may however compete with
and seriously affect the weak economy of prison
labour. The case of mat-making was a typical
one in the English prisons. Furthermore, most
prison work consists of bag, brush and tag mak-
ingls In this respect it is interesting to note
that “the making of new bags could be carried
out entirely on machines, with which the prisons
are well equipped, and this is a reasonably skilled
and interesting work. But all too often, for long
periods, expensive batteries of power machines
stand idle while the work is done by hand to
make the order last out till the next one is re-
ceived” ¥ According to the American Prison Asso-
ciation: “Unless we can contrive to solve the
prison labour problem we must abandon the idea
that we are operating institutions of correction
and reform and that adult prisoners can be re-
leased from such institutions better and not worse
than when they entered. Prison industries have,
generally speaking, been a dismal failure . . .
surveys have shown the almost total inefficiency
of the industrial system of our institutions”s
According to Sutherland and Gressey ‘“no other
system has resulted in such strenuous efforts to
keep the prisoners out of particular industries as
has the State-use system”1?

The situation seems to be far less satisfactory
in those countries where for various reasons there
is a considerable gap between prison labour as it
appears on paper, i.e. in the laws and regulations,

18 See REPORTS OF THE COMMISSIONERS OF PRISONS,
London, H.M.S.0., for the years 1948 to 1954.

17 See THE ENGLISH PRISON AND BORSTAL SYSTEMS,
by Sir LioNeL Fox, London, 1952, p. 181.

18 See A ManvaL OF CORRECTIONAL STANDARDS,
New York, 1954, p. 273; also Ricuarp A. McGEE,
Prison Riors anp DisTorBANCES, New York, 1953,
who mentions the enforced idleness of about forty
percent of the prisoners as far as constructive work is
concerned. According to the reports by the Federal
Bureau of Prisons, whose efforts for a progressive prison
system are well known, only a small number of federal
prisoners can be absorbed by the Federal Priscn in-
dustries. Out of 20,486 prisoners only an aver.ge of
3,806 were employed. See NeEws LETrER, FEDERAL
PrisoN ServicE, Washington, D.C., June 1956, p. 3.

19 See PRINCIPLES OF CRIMINOLOGY, New York 1955,
p- 321.

[Vol. 49

and as it is in reality. In other countries, the suc-
cess of penal institutions is measured by its eco-
nomic self-supporting capacity. The greater the
latter, the greater the success. Such an approach
which characteristically is praised by certain ad-
ministrators, merely reflects a distorted concept
of prison labour in particular, and of rehabilita-
tion in general. Finally, there are countries where
the prison labour is not provided at all by the
prison administration and it is up to the pris-
oners themselves to obtain work from outside
through their families, friends or more or less
recognised “agents’ 20 For several reasons prison
statistics do not always refiect the existing situa-
tion and all too often they offer a deceptively
favourable picture as may be seen when these
figures are carefully checked or the institutions
visited. In most cases maintenance work and
other domestic occupations are considered as
prison labour; secondly, the exaggerated number
of prisoners assigned to the same domestic or
occupational task would surprise the uninitiated.

The conclusion would be that with some ex-
ceptions, mostly represented by linited pro-
grammes of pre-release work for private employers,
the existing systems, among which the State-use
system is the most widely applied, have failed in
spite of the efforts made in some countries. If,
from a social and economic point of view, labeur
is one of the most important elements in social
rehabilitation, in which the development and
strengthening of family responsibility is more
than relevant, it would seem that the present
organization of prison labour must be replaced by
another more in accordance with the purposes of
modern penology. The present artificial character
of such labour merely intensifies the difference
between life in and out of prison and enlarges the
gap between the prisoner and society by pre-
venting the former from feeling that at least
through his work he is still part of that society.

V. TeE Basic ELEMENTS IN THE
ORGANIZATION OF PrIsoN
LaBour

From the foregoing, it would seem that the
present organization of prison labour is funda-
mentally based on the following assumptions:

(a) as a group apart, prisoners are persons with
no rights or with as few rights as possible;

20 This is practically the case in some of the prisons

of a number of Latin American countries such as
Mexico, Columbia Ecuador and Panama.
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(b) prison labour is something different and
economically and socially apart from labour in
general; and

(c) the prevailing methods of organizing prison
labour are therefore not part of the structure of a
modern prison system but administrative or
budgetary techniques maintained for historical
and political reasons.

The fact that with some exceptions these three
elements still prevail in the organization of
prison labour shows how contradictory and iso-
lated the latter remains in the field of modern
penology and how useless it is to advocate the
psychological and psychiatric treatment of pris-
oners when the majority of them are kept, espe-
cially in those huge maximum security prisons, in
forced and barely disguised idleness. By itself,
psychologically, idleness is a disturbing if not a
corrupting element. Consequently, what may be
achieved by a psychological or psychiatric treat-
ment is destroyed by the idleness of every day
life. In fact, we have here one of the greatest con-
tradictions, if not fictions, of modern penology.
In the writer’s opinion, were prison labour ra-
tionally organized the majority of prisoners would
need neither that kind of treatment nor some of
the costly special vocational programmes advo-
cated for them. It would be no exaggeration to
say that while modern penology advocates
modern methods for the individual treatment of
prisoners, it still maintains obsolete methods for
the organization of prison labour.

The basic concepts for a rational organization
of prison labour are: (a) prisoners are persons
having rights and therefore the right to work; (b)
prison labour is part of labour in general and con-
sequently part of the general economy; and (c)
the organization of prison labour is part of the
structure of a modern prison system, and not an
administrative or budgetary technique.

(2) THE RIGHT OF THE PRISONER TO WORK

As stated under Chapter III, Section 1, the
right of the prisoner to work is not an absolute
right. Fundamentally, it implies equal pay for
equal work and the applications of all the social
regulations dealing with insurance, safety, health
and other working conditions. On the other hand,
owing to the particular juridical situation created
between the prisoner and the State, prisoners are
not entitled to select their work or change their
place of work or workshop, or refuse without
justification a certain kind of work. In short, they
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cannot exercise their right to work when this
exercise implies a freedom which is lacking.

The application of the right t¢ work means the
existence of real economic wages enabling pris-
oners to support themselves, help their families
and if possible to save some money.?! None of the
existing remuneration schemes can meet any of
these needs and responsibilities and even less all
of them. Why then is there such a flagrant con-
tradiction between reality and the proclaimed
aims of the remuneration of prison labour? The
answer is the present artificial organization of
prison labour.

The possibility of a real economic wage has
been considered as incompatible with the arti-
ficial character of the prison community in which
the economic conditions of outside life can no
more easily be reproduced than its social condi-
tions.” Without denying the unusual character of
prison life, especially in the walled prisons, one
may ask if the aim of modern penology is not to
reduce as much as possible this unusual character,
instead of maintaining it. If so why should this
artificiality be increased by adding the artificial
organization of prison labour? Moreover, an eco-
nomic wage will not automatically mean the
reproduction in the prison of outside social con-
ditions but merely the application of the prin-
ciple of equal remuneration for equal work. This
application does not mean that the exercise by
the prisoner of his right to work is equal to that
of the free man. Moreover, the disposal of the
remuneration received is controlled. The con-
clusion seems to be that one thing is to reduce as
much as possible the artificial character of prison
life, and another to reproduce in the prison out-
side social and economic conditions.?

2 According to recommendation VII on Prison
Tabour of the First United Nations Congress “Prisoners
should receive an equitable remuneration for their
work. This remuneration should be at least such as to
stimulate keenness and interest in the work. It is de-
sirable that it should be sufficient to enable prisoners
at least in part, to help their families, to indemnify
their victims, to further their own interests within the
prescribed limits and to set aside a part as savings to
be returned to them on discharge, where desirable
through an official or agency”. The inclusion of the
obligation of indemnifying the victims was opposed by
a substantial number of countries.

2 See, S1r L1oNEL FoXx, op. cil., p. 198.

2 The term “artificial” very often used to refer to
prison life seems to be somewhat inadequate. Is it the
life led in some monasteries or that imposed by military
and navy service also artificial? This distinction be-
tween these kind of lives and that of prison seems to
consist in that prison life automatically implies a lower-
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Against the principle of equal remuneration
it hias also been stated that as workers, prisoners
are unskilled or incompetent, and that in spite
of these and other shortcomings, the administra-
tion has to employ them. There again we are
afraid that the desire of maintaining existing
systems or practices has led to a generalization
of facts with little or no ground for it. That a
great number or even the majority of prisoners
are unskilled is true but the same applies to the
majority of free workers. After all, prisoners re-
flect in more than one aspect, the prevailing
general, social, economic and cultural conditions.
In any case, as long as prison administrations,
especially those of highly industrialized countries
are, with minor exceptions, unable to offer to
prisoners other work than mat, bag, brush and
tag making it would seem rather unjustified to
complain of the lack of skill among prisoners. As
a contrast it can be said that in some countries,
like Spain, short apprenticeship courses have been
organized in order to improve the skill of certain
prisoners. Finally, although freer than prison ad-
minjstrations, private industry is not always
completely free to dismiss the incompetent
worker or clerk. In many a country, private in-
dustry is at present compelled not only to take
but even to keep incompetent people unless it is
ready to meet objections from a trade umnion or
to pay some indemnities.

It is the social and economic inability of the
existing remuneration schemes that explains the
survival of discharged prisoners’ associations, the
existence of some more or less charitable aid-on-
discharge practices and the necessary increasing
responsibility of some social services.

Whatever their form, and in spite of their
evolution toward the social assistance field, the
functions of discharged prisoners’ associations are
still mostly determined by the historical impact
of their origin: charity and benevolence. Al-
though as virtues, both of them are indeed very
much needed, one wonders to what extent they
arc effective in the social readjustment of the
prisoner who after several years of imprisonment
leaves the institution with a small sum of money
as the whole product of his work. Anyone familiar
with the problem knows that for a variety of
reasons, ex-prisoners do not always react a ex-

ing of status and living conditions. To what extent this
lowering should be considered as “artificial”’ raises
the more general question of the character of prison
life.

[Vol. 49

pected by well-intentioned people. Some of them
consider that the assistance received is barely a
compensation for what they did not receive as
wages or remuneration during years and years of
prison labour. Many of the problems encountered
by ex-prisoners and discharged prisoners’ associa-
tions would be considerably reduced if during
their incarceration the prisoners had been able to
support their families to some extent, and upon
release had still at their disposal a reasonable
amount of money, acquired through their own
work.

In some countries where some penological
progress has been made, prison administrations
grant loans to certain released prisoners or give
them so-called “gate-money”. This consists of a
discharge gratuity given to a prisoner upon re-
lease or parole in order to supplement his scant
earnings.?

In the United Kingdom, an exceptional pris-
oner may earn 4s. 2 week but more would be rare.
The average is about 2s. In the United States the
scale ranges from $0.02 to $0.50 a day among the
different States. In the prison industries of the
United States Federal Prison Administration the
maximum which may be earned in some prisons,
which is not the average earned, seems not to
exceed $30.00 or $40.00 monthly. In both coun-
tries the State-use system is the prevailing one.?5

This inadequacy of the remuneration of prison
labour inevitably ircreases the responsibility of
some social services which have to take over the
support of the family when the bread winner is
sent to prison. It seems reasonable to conclude
that the burder imposed upon these services
would be alleviated if the prisoner were able to
contribute for the support of his family out of his
prison labour wages.

(b) PRISON LABOUR AS PART OF LABOUR IN
GENERAL, AND THEREFORE AS PART OF THE
GENERAL ECONOMY

As part of labour in general and within the ac-
cepted rules governing it, prison labour is en-

24 Interesting iuformation about “gate-money” may
be found in DiscHARGE GRATUITIES IN STATE CoOR-
RECTIONAL INSTITUTIONS by the Joun Howarp As-
socIATION, Chicago, 1953. The legal maximum au-
thorized in 21 jurisdictions is $20 in case of discharges
but the actual payment is $10. For parolees, the
amounts granted are usually lower.

25 See, SIR LIONEL, 0p. cif., p. 199. J. Howarp As-
SOCIATION, op. cit. where it is stated that in some States
it is not possible for the inmate to earn enough to buy

cigarettes. For the United States Federal Prison Ad-
ministration see the annual reports.
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titled to any kind of competition. The problem
of the competition between these two kinds of
labour is partly an emotional one and partly the
result of the artificial character given to prison
labour. If prison labour were integrated in la-
bour in general the first task should be to make
the organization of prison labour as similar as
possible to that of free labour. This similarity,
which is not identity is imposed by the fact that
in both cases we are concerned with the same
kind of human right: the right to work. There-
fore within the limitations previously pointed out,
the general rule should be that what applies to
labour outside the prison applies to labour inside
the penal institution. Consequently, prison la-
bour should not be cheaper than free labour. If,
for well known reasons prison labour is not highly
skilled, that lack of skill should not prevent pris-
oners from participating in full in less-skilled jobs
and from being paid the same amount for the
same kind of work. Numerically this participation
is no problem. As stated, the question of competi-
tion is a question involving a human right. In
this respect prisoners, as workers, are entitled to
compete with other workers provided that in both
groups the working conditions are similar. Failure
to recognize that principle would be tantamount
to admitting that every time that for one reason
or another the problem of competition arises be-
tween individuals or groups the rights of some of
those concerned must be suppressed, usually the
rights of the less privileged or protected in-
dividuals or groups. Apparently these questions
have not been realized by the trade unions, which
seem to think of prisoners as a group apart, even
if the day before their conviction some of them
were members of a union.?

26 This attitude has sometimes been denied by some
representatives of trade unions. As far as England is
concerned some cases of denial have been recently
mentioned by C. H. RoLrr in PRISONS AND PRISONERS
in Tae New StATEMAN and NaTION, February 2, 1957,
pp. 135-142, Although interesting the statements of
the representatives mentioned by Mr. Rolph are
rather unconvincing. The question is npt whether trade-
unions may occasionally accept some ex-prisoners
but whether they are not supposed to do nowadays
something more than protecting the wages or benefits
of their own members. Curiously enough, antagonistic
attitudes against released or parolee prisoners are also
found in the United States in trade-unions or organiza-
tions when they are dominated by gangsters or a par-
ticular mob. There again, this raises the question of the
moral and social responsibility of trade organizations.
The question of racketeering in some American trade
unions has led the A.F.L.-C.I.O. to envisage the adop-
tion of a moral code in order to prevent the infiltration
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Although, employers also seem to complain
about prison labour competition, their protests
are less founded than those of trade-unions.
Anyone comparing the output of prison labour
and that of free industry in a given country, can
easily conclude that this competition does not
exist or is quite insignificant.

In sum, if the question of competition con-
tinues to be raised as at present, it would be
worth ascertaining whether the competition is not
set by free labour rather than by prison labour.
It is rather pathetic to see powerful labour or-
ganizations trying to prevent or to reduce to
insignificant proportions the rehabilitation of
prisoners through constructive work. Apparently,
for the unions, bag, brush and tag making are
good enough for the rehabilitation of offenders.
All too often when prison labour is discussed this
question of competition is either avoided or
glossed over. Fear of political or administrative
trouble prevents those concerned from examining
a problem which is one of the stumbling blocks
of prison labour.

The rehabilitation of prisoners is a task which
cannot be achieved by the Prison Administrations
only, however well equipped they may be. There-
fore, it seems reasonable to conclude that labour
organizations have at present wider responsibili-
ties than merely protecting the privileges and wel-
fare of a particular social group, a function which
by itself, if narrowly interpreted will tend to
create new forms of social aristocracy.?

Keeping public opinion informed will help,
though it cannot solve the problem. Good results
can hardly be achieved unless the question is
openly discussed with representatives of trade
and employers’ unions and organizations. It must
be remembered too that the question to be dis-
cussed is not exactly that of competition but that
of the co-operation of these groups, as part of
their social responsibility, in the rehabilitation of
offenders.

Therefore, it would seem that the methods of
organizing prison labour should be, as far as cir-

of criminal elements into the unions. At present the
United States Congress is conducting an inquiry into
racketeering in certain of the unions.

27 Related to this question is that of facilitating the
employment of parolees and discharged prisoners.
Although, in some countries some progress has been
made, the fact is that employers, as a general rule are
more than reluctant to co-operate in the rehabilitation
of offenders by hiring people on prohation or parole or
discharged prisoners.
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cumstances permit, similar to those used by free
labour. As far as possible, private industry should
be brought in because, among other reasons, it is
the only kind of industry which can pay regular
wages and at the same time offer adequate equip-
ment and professional training.® Unless great
expenses are incurred no State-use system is able
to renew more or less periodically the costly
machinery used by private industry. This ma-
chinery is the only one enabling prisoners to ac-
quire professional training and skill in highly
industrialized countries. More often than not
when visiting prisons one can see that either the
machinery is obsolete or if modern it is partly
unused for the simple reason that there is not
enough work for the prisoners. In sum, for a
variety of reasons, the State is very seldom able
to keep pace with private enterprise as far as
administration, organization and production are
concerned.

It is largely because of this lack of correlation
between inside and outside methods and tech-
niques that the special programmes on voca-
tional and professional training were introduced.
In fact, as previously stated, with a rational
organization of prison labour their need and im-
portance would be considerably reduced.

Public work can also be considered as a suit-
able field for prison labour, and even the use of
prisoners as workers or labourers on private
farms and plantations, construction work, etc.
We are fully aware of the abuses committed in
the past under these systems but we firmly be-
lieve that not the system itself but the way in
which it was applied was wrong. Mostly these
abuses were and still are the results of the follow-
ing factors: (a) the belief that prisoners were not
entitled to human rights; (b) that cheap labour
supply should be obtained wherever available;
and (c) discrimination. Where all or any of these
factors exist lease systems should be excluded.
They are applicable only in those countries
where there is real respect for the human rights
of others, whether prisoners or coloured people.

Another method would be that of letting the
prisoners, or rather certain prisoners, organize
themselves into workshops co-operatives. Al-
though imperfectly applied this method i the

28 Private industry is already used although in a
limited way, in some French penal institutions.
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prevailing one in some prisons of Mexico and
Colombia.®#?

Mention should be made here of the com-
pensatory labour system and of the redeeming
labour system, though these systems are ways of
reducing the term of imprisonment by means of
labour rather than methods of organizing prison
labour. Both systems have historical antecedents,
possess some identical features and are much in
favour in countries in need of economic and in-
dustrial reconstruction. Unless prison labour is
duly remunerated and protected, these systems
inevitably lead to exploitation and abusive prac-
tices. By the compensatory labour system the
prisoner gives extra hours of work. This over-
time work is computed in different ways in lieu
of imprisonment. The ways in which the re-
muneration of this work is made, and the kind of
work provided, also vary.

In the case of the redeeming work system a
specified number of working days are considered
as equivalent to so many prison days and are
deducted from the prisoner’s sentence.®

As part of national planning and economy:
irrigation, dam construction, reforestation, soil
conservation; agricultural experimentation, hus-
bandry, etc., prison labour can play an important
role. This role should not, however, lead te the
exploitation of prisoners or transform open in-
stitutions into movable labour camps.®

2 Apparently in these countries the method origi-
nated because of the inability of the Administration to
furnish work. This particular origin should not exclude
the use of this method, which offers many possibilities
if properly organized.

30 This system which can be organized in a variety
of ways is at present widely applied in Span where under
certain conditions every two working days are com-
puted as a prison day. For further details see Cépico
PeNAL EspanNor, art. 100, and REGLAMENTO DE 105
SERVICIOs DE Prisiones, official edition, 1956, es-
pecially chapter VII. As far as prison labour goes,
Spain is one of the few countries where: (a) prison
labour is considered as a right of the prisoner, and
therefore part of labour in general; and (b) the point
of departure for the remuneration is the outside salary.
In the piece-price system the remuneration cannot,
in any case, be less than 75%, of what is paid by private
industry. For further information see “Memoria, 19557
DireccioN GzNERAL DE PRisiones, Madrid.

3 Occasionally open labour camps are considered as
real open institutions. In this connection the writer
recalls that he visited an Indian institution which was
announced to him as a model open institution. Although
constituting by itself an cvident progressive step what
was found there was a well organized labour camp with
more than 2.000 prisoners used in the construction of
public works.
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One of the essential elements in the organiza-
tion of prison labour is that of p'roviding pris-
oners with work all the year round. The
continuity of work can be maintained only by
considering prison labour and prisoners as part
of the general economy and as workers. With
very few exceptions the State-use system fails to
provide enough work.

As a first step national or regional needs should
be taken into account as far as possible by prison
authorities when organizing work programmes.
In turn, the authorities dealing with national or
general work programmes should consult the
prison authorities in order to establish the closest
possible co-ordination. This has been done in
highly industrialized countries in war-time when
prison labour was to a great extent incorporated
in the general war effort of the country. There is
no particular reason why such co-ordination
should not be maintained in peace periods.

The second step should be the discussion of
these programmes of work with trade unions and
employers’ associations on the basis of the recog-
nized fact that prisoners are workers and as such
entitled to participate in labour in general.

From these discussions a diversification of
prison Jabour may result either through participa-
tion of prisoners in public works or private enter-
prises. The Prison Administration too may itself
undertake the kind of work for which the penal
institutions are well suited.

The incorporation of prison labour in labour in
general will reduce, at least in many a country,
the importance attached by some penologists to
the question of vocational and professional train-
ing. There again a distinction should be made
between the highly and the less-developed coun-
tries. For the former both kinds of training are of
more immediate importance than for the latter.
In the so-called less-developed countries, the
majority of prisoners come from backgrounds
where only a relative amount of vocational train-
ing is needed. It must be not forgotten that with
some exceptions, mostly habitual and professional
offenders, discharged prisoners usually return to
their former backgrounds where they do not have
the opportunity to utilize elaborate vocational
training of the type often advocated in, the so-
called western institutions. Thus, although voca-
tional training is indeed desirable it must be of a
kind that is not beyond the requirements of the
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surroundings or circle in which the individual
usually lives. This environment determines,
directly or indirectly, the skills and needs of the
different members of the group. This correlation
between prison labour, vocational training and
environmental and individual needs has oc-
casionally been ignored by ambitious programmes
of labour and vocational training.

The conclusion would be that although inte-
grated in a particular economy: national, regional
or local prison labour is ultimately not a question
of output but of relationship between individual
needs and skills and environmental requirements.
Therefore, in predominantly agricuitural coun-
tries, it would be erroneous to transform penal
institutions into something like factories simply
because there is a national plan of industrializa-
tion. In large countries, penal institutions have
always a rather local character which to a great
extent comes from the prisoners themselves. Con-
sequently, if the region is agricultural, it will do
more harm than good if prison labour is organized
on an industrial basis. This agricultural origin
and occupation should be taken into account also
as far as training is concerned. Thus, whereas in
highly developed countries agricultural ma-
chinery would be necessary, in less developed
countries, while such machinery should not be
ignored, training in better cultivation methods,
crop rotation, the proper use of fertilizers, insect
control, etc., would probably be more useful for
the individual and the group.

(c) THE ORGANIZATION OF PRISON LABOUR IS
PART OF THE STRUCTURE OF THE PRISON
SYSTEM

Although prison labour should be considercd as
part of labour in general and of a certain economy
its organization has to take into account the re-
strictions resulting from the proper functioning of
a given prison system. These restrictions are the
logical consequence of the juridical situation in
which the prisoner is placed as a result of his
conviction. The main restrictions are imposed
by: (i) the functions of custody, security and
control; (i) the classification of prisoners; (iii) the
length of their sentences and the application of
other programmes, and (iv) the maintenance of
the institution.

(i) Historically, custody, security and con-
trol were considered as the main functions of any
prison system. This conception led to the walled
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prison, with all that it implies, as the perfect ex-
pression of penal institutions. Modern penology
has shown that closed institutions as an exclusive
or general rule are unjustified.®? In fact, the classi-
cal walled prison always raises serious difficulties
in the organization of prison labour. This is why
the First United Nations Congress recommended
that “In planning prison labour programmes,
greatest possible reliance should be placed on the
use of open institutions, in order not only to pro-
vide the variety of occupational opportunities af-
forded by open institutions but also to enable
prison labour to be carried out under conditions
approximating to those of free labour”.®

A rational organization of prison labour is
only possible if the number of open and semi-open
institutions is increased and that of walled in-
stitutions reduced to the necessary minimum. The
two first require a limited custody, security and
control which if intelligently applied will in no
case jeopardize the organization of prison labour.
In the case of walled institutions these functions
should be understood and applied somewhat dif-
ferently from the way they are at present in many
cases.

(ii) The classification of offenders usually has
an important bearing on the internal organization
of prison labour. We cannot here take into ac-
count all possible classifications. All we need to
say is that whatever their purpose and whatever
the character of the offenders, the earnings of
prisoners should always be the same as long as
they do the same work and produce the same out-
put. The system of increasing the scanty re-
munerations for the simple reason that the
prisoner has been “promoted” for good behaviour
to a higher category requires revision. In spite of
its rather wide acceptance there are serious
doubts about its advisability. Although related,
character, behaviour and work are three different
things, and it seems sound to apply the principle
of equal pay for equal work. Character and be-

2 See, Report already cited OPEN INSTITUTIONS.
According to the United States Fe<leral Prison Bureau,
twenty-five to thirty percent of the country prisons’
population could safely be confined and treated with
minimum_ custody facilities, something more than a
third could be handled with facilities of medium se-
curity and less than a third require the maximum se-
curity facilities, characteristic of today’s typical state
prison. See, FEDERAL Prisoxs, 1952 RepORT, p. 2.

% See Report already mentioned, Prisox Lasougr,
recommendation VIII,
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haviour can be correctly evaluated and rewarded
without using prison labour as a premium.3

In connexion with the classification of prisoners
there is the question of creating appropriate
prison labour for special categories of offenders
such as professional classes, mentally abnormal
and work-shy individuals.?

With respect to mentally 2bnormal prisoners it
would seem that not all of them will require
special work programmes, and that for those
needing them it would be preferable to create
special institutions where labour would be part
of the treatment. The question of professional
classes is too complex to be fully examined here.
Historically there are antecedents showing that
the social or professional condition of the prisoner
was taken “into account when he was sent to
prison”. In principle, we are not very much in
favour of the creation of such special programmes.
First, because if social or professional condi-
tions do not mean anything before the criminal
law, the same criterion should be applied in the
execution of -the penalties imposed; and secondly,
becuase it is not always easy to trace a clear
dividing line between professional and non-pro-
fessional classes. On the other hand, we are fully
aware that the existing prison conditions in some
countries amount to an added penalty when pro-
fessional people are submitted to the general
prison regime. This is true and proves that the
regime and the prison system urgently need
remedy. There again, some prefer to make an
exception pending the improvement of the exist-
ing general conditions. Actually the admission of
the exception under consideration proves that in
the large majority of cases prisons are still far
below the standard minimum rules adopted by
the United Nations Congress. In our opinion a
system of exceptions inevitably leads to some
abuses.’® Therefore, rather than advocate excep-

# Here again the principle that prison labour is part
of labour in genergl should be maintained. Therefore
if the remuneration of ordinary labour is in principle
independent of the character and behaviour of the
workers there is no reason why the same rule should
not apply to prison labour.

35 This question was recommended for further study
by the First United Nations Congress.

% The poor general existing conditions have led in
the National Penitentiary of Mexico to the creation of
a pavilion where prisoners having the necessary fi-
nancial means rather than prisoners belonging to a
certain social stratum may have not only individual

cells arranged according to their tastes but also another
prisoner as a servant.
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tions we prefer to advocate the general improve-
ment of the existing systems and regimes. Pend-
ing this improvement those belonging to the
“professional classes”, a term whose boundaries
are rather difficult to establish, should as far as
possible be given appropriate work.¥ With respect
to “work-shy” individuals we see no particular
reason for making a general exception of all of
them and for demanding the creation of a special
prison Iabour programme for them. With the only
exception of the mentally ill for whom labour, if
any, is part of the treatment, the exceptions in-
dicated and others made by distinguished spe-
cialists are an indirect but clear admission of the
general poor condition of the existing prison
labour programmes.

(iii) The length of the sentences, as far as the
organization of prison labour is concerned, raises
one of the greatest difficulties. As a general rule
over 60 or 70 percent of prisoners remain less
than one year in the institutions. This time is
too short to give prisoners any vocational or
professional training. What kind of work are they
supposed to do? There again the existing pro-
grammes give an unsatisfactory answer. The
solution would be that these prisoners should
work as much as possible for private industry
either inside or outside open and semi-open in-
stitutions. This problem can be solved only if full
account is taken of the character of the prisoners,
most of whom are first offenders, and of the kind
of institutions, which if possible should be ex-
clusively devoted to this kind of offender. More-
over, this problem shows the necessity of finding
effective alternatives for short term imprison-
ment, which is closely related to the prevention
of recidivism among first offenders.

Prisoners sentenced to terms of over two years
may benefit from good vocational training pro-
grammes. Longer periods of stay would allow

37The term “professional class” is reminiscent of
old social privileges which modern criminal law does
not admit. Even the fact of being a professional man
should not automatically allow any privilege when the
profession was deliberately used to commit the criminal
offence, or when the nature of it was atrocious. The
rules dealing with the classification and individualiza-
tion of offenders, and those concerning prison labour
as adopted by the United Nations Congress do not
mention the previous profession of the prisoner. More-
over, rule 6 (1) states that “The following rules should
be applied impartially. There shall be no discrimination
on grounds of race, colour, sex, language, religion, politi-

cal or other opinions, national or social origin, property,
birth or other status.”
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them to comply far better with recommendation
V of the First United Nations Congress which
reads as follows:

“It is desirable to give suitable categories of
prisoners vocational examination and to take the
results into account when they are assigned to a
certain type of work in the institution.

Within the limits compatible with proper voca-
tional selection and with the requirements of
prison administration and discipline, the prefer-
ences of the prisoner should be taken into ac-
count in assigning the work most suitable for him.
It should be such as will maintain or increase the
prisoner’s ability to earn an honest living after
release.

It is desirable to ascertain what types of work
are most suitable for prisons, with a view to the
prisoner’s rehabilitation.”

(iv) With respect to prison labour, the main-
tenance of the penal institution raises several
questions. One is the question of using the prison
labour force for the supply of food to the inmates;
another that of employing prisoners in the upkeep
of the institution, and a third that of their con-
tributing out of their remuneration to the general
maintenance of the institution.

Concerning the first point, it seems there is no
difficulty in considering food production as part
of the general plan of prison labour. The second
point raises more difficulties. Domestic occupa-
tions have been, and still are, considered as prison
labour and the identification between these two
different activities gives the impression that
statistically in some prison administrations 70
percent or even more of the prisoners are working.
A close examination of this and similar figures
shows that they do not refer to constructive
prison labour. Domestic work, especially menial
work has very seldom the useful nature required
for the rehabilitation of prisoners and with very
few exceptions is unable to maintain or increase
the prisoner’s ability to earn an honest living
after release. On the other hand, the proper up-
keep of the institutions is essential. The only
solution seems to be to assign to domestic service
the minimum number of prisoners, as far as pos-
sible on a rotation basis. A higher step in the vast
category of domestic or maintenance services is
constituted by the repair of buildings, plumbing,
electrical work, carpentry, etc. These and similar
activities if properly organized can be considered
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as prison labour. The same applies in some coun-
tries to the maintenance of power plants, garages,
transportation, mechanical laundry and cleaning,
etc. Food preparation and servicing may be con-
sidered as prison labour. Also clerical, cultural
and medical services: storekeeping, filing, nursing,
etc. These activities offer opportunities to employ
the so-called “professional classes”.

All the foregoing forms of work can be effec-
tively organized with only a minimum of pris-
oners. These should be paid for their work on the
basis of the principle: equal work, equal pay.

The third point may take two forms: the penal
institution may be made self-supporting by the
prison labour of all the prisoners or the prisoners
may contribute a part of their salaries for the
support of the prison irrespective of the kind of
work done. In the first case, only one kind of
work (agricultural or other) is usually performed
and the output is profitable enough to convince
councilmen and other political and administrative
authorities that the institution is a success. This
is undeniable from the financial or budgetary
point of view but is more than doubtful if the
social and penitentiary effects are considered. All
too often these prison farms or factories sacrifice
everything to the budgetary self-supporting aim.
In visiting these so-called model institutions we
have observed that the rehabilitation of the pris-
oner was practically totally disregarded and that
the fact that a great number of prisoners would
return to the towns where they came from was a
matter of indifference to the prison authorities
only anxious to maintain the self-supporting agri-
cultural output.

In the second case, the cost of food and of
other items is deducted from wages. With the
present scanty remuneration such deductions
seem to be hardly justified, especially if at the
same time the prisoner has to help his family,
indemnify the victim of the offence and to set
aside a part of the wages as savings.® Only a real
economic wage, i.e., the remuneration obtained by
the application of the principle of equal work,
equal pay would justify prisoners’ contributions
to food expenses, but not to others such as con-
struction and repair of buildings, staff, pro-
grammes, etc. These and similar costs are part of
the penal function exercised by the State or So. iety
and therefore should be defrayed by them. The

38 See Rule VII, Prison LaBOUR, of the United
Nations Congress already mentioned.
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restrictions imposed upon the prisoner as a result
of the juridical situation created by his convic-
tion, impose simultaneously upon the State or
Society certain responsibilities, some of them
forcibly having financial implications.

V1. CoNcLUSIONS

1. Prison Labour as Pasf of Labour in
General

This principle is not more than the application
to a prison problem of a human right stated by
the Universal Declaration of Human Rights.
These rights are applicable to penological matters
and to prisoners. Consequently, prison labour
should be productive and not merely occupa-
tional.

2. The Right of the Prisoner lo Work is a
Temporarily Restricted Right

The right of the prisoner to work does not give
him any legal claim to obtain a particular kind of
work. Other restrictions are imposed by the
special juridical status of the prisoner. These
restrictions, however, should not affect the pre-
cautions laid down to protect the safety and
health of prisoners as workers. Like these, they
should be protected against accident and partici-
pate as much as possible in the existing national
social insurance schemes.®

3. Equal Remuneration for Work of Equal
Value

The restrictions imposed do mnot, however,
imply that the prisoner will receive a lower re-
muneration. The integration of prison labour in
labour in general implies the acceptance of
another principle that of equal remuneration for
work of equal value, recoghized in the Preamble
to the Constitution of the International Labour
Organization, as amended in 1946. According to
the Convention (No. 100) on equal remuneration
this principle applies equally to men and women.

4. Prison Labour is not Part of the
Treatment of the Prisoner

With some exceptions prison labour like free
labour is not part of a treatment but something
inherent in the organization of prison life. If it is
agreed that prison life, as far as possible, should

3% See, recommendations on Prison Labour, United
Nations Report.
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reflect normal life, the prisoners should work. In
this respect the wording of rule 71 as approved
by the United Nations Congress is very apt. This
rule states that all prisoners under sentence
should be required to work subject to their physi-
cal and mental fitness. The word “required” and
the references to adequate fitness convey clearly
the idea of a social duty but not that of a legal
obligation to work. This social duty embraces
the right to work. This right and the right to
equal remuneration for work of equal value are in
normal life two of the more fundamental elements
for the acquisition of self-respect and self-re-
sponsibility which in turn are basic in the re-
habilitation of prisoners. Consequently, prison
labour should not be used as a compensation for
time or as a way to shorten the stay in prison.
Compensatory labour, redeeming labour, “in-
dustrial good time”, and other forms barely dis-
guise the failure of the present organization of
prison labour and in some cases that of the whole
prison system.

5. No Preference for a Particular Systen:
of Organizing Prison Labour

Provided that the human rights of the prisoner
are respected and that his social rehabilitation is
facilitated as much as possible none of the exist-
ing systems of organizing prison labour is en-
titled by itself to any particular preference.
Private industry should be brought as much as
possible into prison labour. In less developed
countries, with long-range plans of economic and
industrial development it is essential that prison
labour be considered as part of labour in general
and therefore as part of the national manpower
force. In no case should prisoners be considered as
a cheap source of labour.

Only the use of a variety of systems can make
labour productive and help to rehabilitate pris-
oners. Labour as a physical occupation, more or
less disguised as employment or occupational
training, destroys pride and satisfaction which
are replaced by monotony, boredom and antag-
onism. The prisoner who for a long time, some-
times for years, is doing an unskilled or semi-
skilled task with little or no relation with the
environment in which he will live after his re-
lease, fears unemployment and feels insecure
Psychologically, productive -work and adequate
wages show what he is worth. As has been stated
“a man’s wage” is not only a reward but also
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an endorsement.® If all this is applicable to free
workers, it is all the more applicable for psy-
chological reasons to prisoners. Experience shows
that the prevailing State-use system cannot pre-
vent the destructive psychological effects of what
in many cases is not more than occupational
labour.#

6. The Organization of Prison Labour
is not an Isolated Undertaking

Like free labour in normal life, prison labour is
an aspect of a general pattern. Therefore the
organization of prison labour affects and is af-
fected by the general pattern of the prison sys-
temn. When this is markedly based on the walled
prison and on a custodial staff, prison labour
cannot fulfil the role assigned to it. In order to
fulfil it walled institutions should be reduced to
the minimum and open and semi-open institutions
used as much as possible. Further, the increasing
use of these institutions will reduce the need for
the special programmes at present suggested for
the rehabilitation or treatment of prisoners, which
were to a great extent established because of the
inadequacy of the walled prison.

7. Prison Labour as Part of Labour in General
is Less Expensive than Prison Labour as a
Second Rate Kind of Labour

The administration of prison labour as part of
labour in general is bound at first to cause some
difficulties and will be, during an initial period,
more expensive than the present kind of adminis-
tration. However, these difficulties and costs
should not be viewed from a narrow administra-
tive standpoint. Very often otherwise excellent
prison administrators are opposed to any change
which may alter the foundations, features and
routine of what they considered a well established
system.

40 See Medical and Psychological Aspects of Modern
Industry, by DrR. CLAUDE VEIL, in INTERNATIONAL
Lasour Review LXXV, 1, 1957, pp. 1-20.

41 This deteriorating effect contrasts with the proud
references made in official prison reports to group
therapy and other treatment programmes. The ques-
tion arises about their usefulness when the administra-
tions are unable to offer productive labour all the year
round. The same applies to educational programmes.
What was said some years ago by F. T. Frynw still is
true: “a prison educational programme is neither a
panacea that will ‘cure’ criminals nor a realistic sub-
stitute for all idle prisoners”. See The Federal Govern-
ment and the Prison Labour Problem in the States, in
]'J-_[‘?; SocraL SErviCE REview, XXIV—I1 and 2, 1950,
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With respect to prison labour the prevailing
systems are not cheap at all. Although owing to
occasional profits—based on the existing low
remuneration—they appear as such, the question
arises whether what appears economical from a
budgetary point of view is not in fact very costly
from the social point of view of the rehabilitation
of prisoners. The maintenance of the existing sys-
tem of prison labour forcibly implies not only the
lowest remuneration for human work but also, as
a general rule, poor-quality work, low professional
training, long periods of forced idleness more or
less disguised, and finally the inability of the
prisoner to help his family—more often than not
on relief—and to help himself upon release with
his savings, if any. The condusion would be that
at present in spite of the sporadic success of some
vocational programmes, the well known slogan of
the rehabilitation of prisoners by work and for
work is in some cases not more than an empty
phrase.#

There is the probability that in spite of what
is very often said the existing systems are very
expensive to the tax payer if account is taken of:
(a) the relief given to prisoners and their families
by social services; (b) the various expenses in-
curred by prison administrations in order to al-
leviate the poor financial condition of prisoners
upon release; (¢) the costs of after-care associa-
tions or institutions. In all probability the con-
sideration of prison labour as part of free labour,
and therefore the application of the principle of
equal remuneration, would not cost more than all
the combined expenses at present involved in the
above-mentioned kinds of help. It seems reason-
able to conclude that the financial burden at
present imposed upon social and after-care serv-
ices, and the cost of their organization, would be
considerably alleviated by the application of the
principle of equal remuneration.

It should be added that, as stated, the organi-
zation of prison labour on the lines proposed
would imply also the reduction of special training
and vocational programmes. Although needed for
certain groups of prisoners, these programmes
are inconsistent with the present status of prison
labour; actually, in some cases they are attempts
to patch up a generally unsatisfactory state of
afiairs. Further, the organization of prison lahour
as part of labour in general would make unn.ces-

2]1n order to help themselves and their families,
the practice of selling their blood every three months
has already developed among convigts.
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sary many of the existing psychological and
psychiatric services. If the existing systems of
organizing prison labour with their inherent
shortcomings, such as low remuneration, low pro-
fessional qualifications and enforced idleness, were
done away with, the need for such services would
be greatly reduced.

The Organization of Prisonn Labour
Not Only a Penitentiary Malter

The organization of prison labour as part of
free labour must be carried out with the co-opera-
tion of a variety of agencies among which trade
unions and employers associations must play a
definite and responsible role. At the present social
juncture, it would be erroneous to believe that the
role of these unions or associations is merely that
of protecting the individual or collective interests
of their members. Although historically this was
their purpose, nowadays their role and responsi-
bilities extend beyond such narrow aims.

VII. FivaL REMARKS

The effective co-operation of the governmental
agencies concerned is essential. So is that of the
community. People should know that with the
possible exception of forced labour, prison labour
is the lowest form of human labour and that the
rehabilitation of prisoners by work and for work
cannot be obtained in the majority of cases as
long as prison labour is what it is at present.

In organizing the work of prisoners as part of
free labour it is understood that organization
means also that of the work of ex-prisoners. In
spite of some timid progress this employment
remains one of the most vexing problems in the
rehabilitation of prisoners. The solution of the
problem would be greatly facilitated if prison
labour were part of labour in general. This would
mean that the status of prisoners or of ex-prisoners
did not deprive any person of his right to work.

In short, the present organization of prison
labour is socially as well as economically far more
harmful and expensive than official reports lead
one to believe.® It is in fact the greatest stumbling

4 What the taxpayers really want is effective pro-
tection. This cannot be offered unless the prisons
systems are re-organized, including the re-organization
of prison labour. 1t should be remembered that the re-
habilitation of prisoners is part of the administration
of justice. By its own character and aim this function

can hardly be considered as an inexpensive one and
even less as an economically self-supporting institution.
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block of modern penology. It is wrong to think
that modern penology means the advocacy of
more or less advanced or original programmes or
the “discovery” of forms of treatment, all of
them implying that prisoners are something so
different that they constitute, as people, a group
apart. Actually, prisoners are like anybody else
and any person however righteous he is can be-
come a delinquent and a prisoner at any moment.
If, with some exceptions, work is an important
part of the general pattern of life there is no reason
why the same should not apply to prison life. In
both cases what is needed is a dignified kind of
work. This is one of the most important objec-
tives of modern penology. which aims not at the
multiplication of programmes or treatment but at
considering prisoners as far as possible like human
beings and in this particular case as workers.

In the writer’s opinion there is no doubt that
the integration of prison labour into free labour is
essential for the rehabilitation of prisoners and
that it can be achieved. Here again a distinction
should be made. In the so-called highly-developed
countries the difficulties involved will be greater
than elsewhere, for in these countries the existing
administrative machinery and political pattern
represent a tradition, a routine and a variety of
vested interests which will oppose the integration.
Unless a serious effort is made in these countries,
it is probable that they will persevere with the
present vicious circle whereby prison labour re-
mains as something apart and, simultaneously to
offset the defects of such labour, special pro-
grammes or forms of treatment are tried out with
very poor rehabilitation results. This is par-
ticularly noticeable in those countries whose
prison administrations are “maximum security”
minded.

For the so-called less-developed countries the
situation looks more promising as long as they do
not imitate the so-called highly developed, or as
long as these do not introduce their ideas and sys-
tems by various means into the less developed
countries. More often than not transplantation of
penitentiary systems or methods means transplan-
tation of a determining factor of crime.

To begin with, in the less-developed countries,
there is a re-construction or planned programme

4 This question is closely related to the general one
of determining to what extent the defective organization
of prison labour is a contributing element to crime and
delinquency.
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which should facilitate the integration of prison
labour into free labour. This integration must of
course in no case mean the use of prisoners as a
cheap labour force. Prisoners rust be employed
as workers like anybody else. This will undoubtedly
mean that some public works will cost more than
originally expected. On the other hand expenditure
on social assistance to prisoners and their families,
after-care services to released prisoners, and spe-
cial training programmes in the prison expenses
will be considerably reduced.

Secondly, in the so-called less developed coun-
tries the administrative machinery is less reluc-
tant to accept innovations which in more developed
countries would be greatly resisted. This attitude
is partly a result of the general trend for the re-
construction or development of the country.

Thirdly, in the less-developed countries trade
unions or employers’ associations may not exist
and if they do they do not offer the resistance that
similar organizations present in the more de-
veloped countries. There is a better chance that if
properly organized or approached these organiza-
tions, especially in the new countries, will perform
a social role which their opposite numbers in other
countries, especially in highly industrialized ones,
are hardly able to accomplish.

Fourthly, as far as penitentiary matters are con-
cerned, although in the less-developed countries
prison administration is still in its infancy, there
is among the new countries a healthy awareness
that the open and semi-open institution should
replace the walled prison as much as possible.
Steps in this direction have already been taken and
although some of the new institutions are still
below the requirements assigned by modern penol-
ogy to open and semi-open institutions there is
every reason to expect that in the near future these
requirements will be attained.ss

It is the writer’s opinion that the new penology,
or rather the future penology, will not consist
in the multiplication of special programmes or
services or in treating prisoners like sick persons.
Fundamentally, it will consist in treating them,

45 In this, and other aspects there is a clear distinction
between the attitude and efforts of those concerned
with penitentiary problems in Asian and Latin Ameri-
can countries. Both are “under-developed” but in
many different ways. In the new Asian countries there
Is, in spite of very serious difficulties, a definite healthy
trend toward the improvement of prison systems, a
marked social understanding of penitentiary and
prisoners problems which has no matching parallel in
the Latin American countries.
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as far as possible, like any other person. Prison
life necessarily involves limitations but these
should in no case deprive prisoners of their funda-
mental rights as human beings. Therefore if
penology wants to achieve the rehabilitation of
prisoners with less expense and less theoretical
assumptions, the assimilation of prison labour
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with iree labour is one of the first steps in the
right direction. After all if rehabilitation means
integration into normal life, it seems simple com-
mon sense to conclude that the assimilation of
prison labour with free labour is a normal and
necessary step for the final integration of ex-
prisoners into normal life.
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