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Pole Pole*: Hastening Justice at UNICTR
Eric Husketh’

I. INTRODUCTION

The United Nations Internationd Crimina Tribuna for Rwanda (ICTR, or the
Tribunal) was established in 1994 to ded with genocide, war crimes, and crimes againgt
humanity committed during that year in Rwanda (or by Rwandan nationals e sewhere),
primarily within a 100-day period from April to June. Even at itsinception, the Tribunal
was viewed by many, not least of al the Rwandans themselves, as an extremedly late,
patchwork means of dedling with Rwanda' s crisis.? The International Criminal Tribunal
for Yugodavia had been established in 1993, some two years after atrocities commenced
in that country, and Rwanda s post-genocide Prime Minister caled the Security Council
to task for their failure to take advantage of that precedent and ded with Rwandain a
similar fashion, asking “[i]s it because we re Africans that a court has not been set up?’
Now, nearly ten years later, both Rwanda and the larger international community remain
deeply frustrated by the exceptionally dow pace of adjudicationsin Arusha® The
Tribund’s present (third) mandate will expire in 2008, and dthough the Office of the
Prosecutor (OTP) and the Tribuna as awhole have developed exit Strategies aimed at
completion by that time, there is greet concern that ICTR will not be able to complete its
work, even if the mandate were renewed once again. This possibility raises grave
questions of socia and political importance for Rwanda, but also practical issues such as
how to dedl with any detainees whose cases are not completed by that time.® Thisartide

" Eric Moss Husketh, J.D. Candidate 2005, Northwestern University School of Law; M.A. in International
Relations (2002), University of Chicago; B.A. in Psychology (1998), Duke University. | would like to
express my gratitude and admiration to the staff of the United Nations International Criminal Tribunal for
Rwanda, and my true hope for the people of Rwandathat in some minute way my work here will contribute
to abrighter future. 1 am also thankful to my colleagues in the human rights community at Northwestern
Law for their hard work and guidance. | welcome comments at e-husketh2005@Il aw.northwestern.edu.

! A Swahili phrase used in Arusha, the seat of the Tribunal, meaning “slowly, slowly”—*be patient,” or
“don’t try to go too fast.”

2 See, e.g., Nsongurua Ndombana, Can the Leopard Change Its Spots? The African Union Treaty and
Human Rights, 17 AM. U. INT’L. L. ReV. 1177, 1223-24. See generally Barbara Crossette, Rwanda Asks
Quick Start Of Tribunal, N.Y. TIMES, October 9, 19%4.

3 UNSC Resolution 808 of 22 February 1993 called for the establishment of a Tribunal for the former
Yugoslavia (ICTY) and instructed the Secretary General to prepare areport within 60 days regarding, inter
alia, the legal basis for establishing such acourt. See Report of the Secretary General Pursuant to
Paragraph 2 of Security Council Resolution 808 (1993). Most of the report’ s suggestions then became part
of theICTY statute, adopted by the Security Council as Resolution 827, (U.N. Doc SRES/827) 25 May

1993 then became part of the ICTY statute, adopted by the Security Council as Resolution 827, (U.N. Doc
SRES/827 (1993)) 25 May 1993.

* 1 VIRGINIA MORRIS& MICHAEL P. SCHARF, THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA /-
xvi (1998), quoting Nelson Graves, Premier Designate Compares Rwanda to Nazi Genocide, Reuters

World Service, 26 May 1994, availablein LEXIS, News Library, CurnwsFile.

® The Tribunal was placed in Arusha, and its Statute promulgated, by U.N. SCOR, Res. 955, 3452rd mtg,

U.N. Doc SYRES/955 (1994).

® One option would be the transference of cases to Rwanda' s domestic courts, but an agreement would have
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will not focus on whatever inditutiond, politica, or other reasons may have explained
the origind inertia of the internationd community in deding with Rwanda s genocide.
These topics have been widdy examined in multiple fora. Instead, | examine the fina
push towards improving the Tribuna’ s output and completing its mandate within the time
alotted.

Asalegd intern a ICTR during the summer of 2003, this author was intrigued by
two magor moves ostensibly aimed a expediting the tribuna’ s work and enhancing the
qudity of its output. The firgt of these was the addition of eighteenad litem judges who
could be temporarily teamed with permanent judges, effectively dividing each of the
ICTR’ sthree trid chambersinto two functiona subunits and enabling the tribund to hear
more cases. The second was the decision of the UN Security Council not to renew the
mandate of Prosecutor Carladel Ponte for the Rwanda Tribuna. While del Ponte would
continue as the Prosecutor for Y ugodavia, the mandate of her office was split and a new
Prosecutor, Hassan Bubacar Jalow of the Gambia, gppointed for Rwanda. A significant
question in dedling with the decison to split the Prasecutor’ s mandate is the motivation
for doing so. Appointing a Prosecutor to focus solely on Rwanda seems pragmatic in thet
it will most likely expedite the Tribund’ swork, but inasmuch as it was adecision taken
by the UN Security Council, this decison must have dso had its paliticd dements. One
god of thisatide isto examine the posshbility that the decision to replace Carla dd
Ponte at the ICTR was at least partidly motivated by the Rwandan government’s animus
agang her aswell asits desire to preempt her continued investigation into war crimes
committed by the RPF/RPA during the Tribund’ s tempord jurisdiction.

The article will proceed by describing the halting pace of adjudication at the ICTR
and the problems caused by the delay, then by examining structurd issues of the Tribund
that contributed to these delays. Where possible, this article examines some steps that
have dready been taken towards rectifying these problems and expediting the Tribuna’s
work. Next, the article examines the measures taken in mid-2003: how the changes came
to pass and how they may aleviate the problem. The article concludes by discussng the
potential of these measures to help expedite trials, and on alarger scale to advance peace
and reconciliation in Rwanda. Whenever possible, the article will draw on the author’s
persona experience asalegd intern at the ICTR in the summer of 2003.

Il. DESCRIBING THE DELAYS

A cursory look at the judicia output of the ICTR provides asmplistic but useful
indicator of the Tribunal’s downess. The current state of adjudications was described in a
letter from the President of the Tribunad, Judge Erik Mase of Norway, to the Security
Council dated 29 September 2003, describing the Tribuna’ s most recent “Completion
Strategy.” Asof Presdent Mase's 29 writing, the cases of twenty one accused had either
been completed or were waiting for judgments to be ddlivered.” Using the more

to be concluded to protect the accused from the application of Rwanda’ s death penalty, sincethe UN is
institutionally opposed and since the ICTR can not impose such apenalty. Seeid., Art. 23 para. 1.

” Letter dated 3 October 2003 from the Secretary-General addressed to the President of the Security
Council, U.N. Doc. $/2003/946 (2003), 3 October 2003 [hereinafter Letter to Security Council]. The letter
transmits to the Security Council aletter from President Mgse, including the Completion Strategy to show
that under the current rules allowing the use of four ad litemjudges, the ICTR would not be able to
complete all the cases it anticipated the Prosecutor would bring. Judge M gse was writing to ask the



Copyright 2005 Northwestern University School of Law Volume 3 (Spring 2005)
Northwestern University Journal of International Human Rights

conservative estimate of 800,000 deaths during the hundred-day genocide in 1994, this
represents less than one case completed per 38,000 deaths, and an average of just over
two cases per year of the tribund’ s existence. While the former figure may appear
sensationdidtic, and is admittedly no indicator of legd efficiency, it ismentioned it here
to emphasize that the legal work of the tribuna carries a massive burden of human
suffering. The resulting emotiond charge should not be overlooked because it can play a
subgtantia role in relationship between the Tribuna and its namesake country—that is,
the Tribuna can not and does not operate in a vacuum.

Between the commencement of triasin January 1997 and September 2003, the
ICTR had handed down deven judgments (for thirteen accused). One of these accused,
Ignace Bagilishema was the Tribuna’ s only acquitta up to the time of Presdent Mese's
writing,® and three more were guilty pless’. Of these completed cases, six of the
convictclagl had begun their prison sentences in Madli. Three cases for four accused were on
3ppedl.

While the raw numbers of completed cases suggest ableak outlook for the
Tribund, the rate of completion has nearly doubled in the Tribuna’ s second mandate
(1999-2003) as compared to its first mandate (1994-1999). In September 2003, four cases
werein progress with twelve accused, and the two “ Government” group trids with eight
accused were scheduled to begin on November 3, 2003. Thus in November 2003, the
Tribund would be trying nearly as many accused (twenty) asit had tried in the past nine
years combined (twenty-one). In a conference with ICTR legd interns organized by this
author in June, 2003, Judge M gse addressed the fact that the first years of the Tribund’s
work had produced a very low number of fina judgments, but defended these less
efficient years as a necessary period of foundation-laying. The recent upswing in the
Tribund’ s activity may sgnd that cartaininitia  problems have been solved, and that
effidency may continue to improve through the end of the Tribund’ s third mandate. This
isaposshility to be considered throughout this paper, as many of the problems described
herein appear to have been “growing pans’ of sorts.

Security Council to approve the use of nine judges, asit had donewith ICTY,, in order to further expedite
E)roceedi ngs.

Two more defendants have been acquitted since the initial writing of this article. These were Emmanuel
Bagambiki and Andre Ntagerurain the“ Cyangugu” case, THE PROSECUTOR v. EMMANUEL
BAGAMBIKI and SAMUEL IMANISHIMWE and THE PROSECUTOR v. ANDRE NTAGERURA,

Case No. ICTR-99-46-T . See Hirondelle News Agency, ICTR/ICALENDAR - 2004: A YEAR OF BOTH
CONTROVERSIES AND PROGRESS FOR ICTR, 1/04/2005 available at
http://www.hirondelle.org/arusha.nsf/L ookupUrl Engli sh/E16F1E358FC6B 95443256 F 7F00234C04?0penD
ocument (last visited Apr. 4, 2005).

9 Letter to Security Council, supra note 7.The accused who pled guilty were Ruggiu, Kambanda, and
Serushago

101d. It must be noted that immediately before this article was subritted for publication, two additional
accused were acquitted and approved for provisional release while appeals were pending. See ICTR Press
Release, Trial Chamber Convicts | manishmwe but Acquits Ntagerura and Bagambiki, February . 25, 2004,
at http://www.ictr.org/ENGL | SH/PRESSREL /2004/376.htm (last visited Apr. 4, 2005), and ICTR Press
Release, Tribunal Grants Conditional Release of Ntagerura and Bagambiki, February 27, 2004, at
http://www.ictr.org/ENGL I SH/PRESSREL /2004/377.htm(last visited Apr. 4, 2005).
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[1l. THE PROSECUTORV. BARAYAGWIZA: DELAY PAR EXCELLENCE

Perhaps the most dramétic illustration of the ICTR’ sinability to speedily complete
trials has been the Barayagwiza case. Jean-Bosco Barayagwiza, aformer officid inthe
Ministry of Foreign Affairs, was accused of genocide, complicity in genocide, and crimes
agang humanity.** He had been aleader of the Codlition for the Defense of the
Republic, an anti- Tuts party that actively participated in the 1994 massacres, and a
founder of Radio Televison Libres des Mille Callines, the broadcast mouthpiece of
Rwanda s Hutu Power factions.'? Barayagwiza was arrested in Cameroon on March 27,
1996, and was not transferred to Arusha for nineteen months.*

Although Barayagwiza was first arrested at the request of Rwandan authorities,
Cameroon’s courts declined to extradite him to Rwanda. He was released in February,
1997 and then re-arrested at the request of the ICTR. He was transferred to the UN
Detention Facility (UNDF) in Arusha on November 19, 1997. Almost ayear later, on
November 17, 1998, Trial Chamber |1 of the ICTR rgected Barayagwiza s clam that the
continued delay had violated hisright to a prompt and fair trid. 14 On appeal, however
(but yet another year later), the Appeas Chamber based in The Hague found that
Barayagwiza s rights had indeed been violated and ordered his release.™® The newly-
gppointed Prosecutor, Carladel Ponte, immediately apped ed the decision based on “new
and additional facts™'® (that were criticized as neither)’. Barayagwizawas held pending
the outcome of the Prosecutor’ s apped. According to Amnesty Internationd, the
governments of both Rwanda and Belgium may have planned in the interim to request
Barayagwiza s re-arrest and extradition by Tanzanian authorities for trid in one of their
nationd courts if he were eventually released !

M Barayagwiza s case, The Prosecutor v. Jean-Bosco Barayagwiza (ICTR Case No. ICTR-97-19) was
merged into the “Media’ group trial. For asummary of the merged “Media” trial, see The Prosecutor v.
Ferdinand Nahimana, Jean-Bosco Barayagwiza, and Hassan Ngeze (ICTR Case No. ICTR-99-52-T),
Summary, December 3, 2003, at

http://www.ictr.org/ENGL | SH/cases/Baray agwi zaljudgement/ Summary%6200f%620j udgment-M edi a. pdf
(last visited Apr. 4, 2005) (summarizing the court’ s decision in advance of producing authoritative texts)
gherei nafter Media Summary].

2 Press Rel ease, Amnesty International, International Criminal Tribunal for Rwanda: Jean-Bosco
Barayagwiza Must Not Escape Justice, 24 November 1999. Available at
http://www.amnestyusa.org/countries/rwanda/document.do? d=0F523D 1C335BA FF18025690000692E68
(last visited Apr. 4, 2005). Note that Georges Ruggiu, the only non-Rwandan (a Belgian) to betried by the
ICTY, was astaff member of the radio station.

13 Christopher Wren, UN Tribunal Wrong to Free Top Suspect, Rwanda Says, N.Y. TIMES, November 12,
1999.

YThe Prosecutor v. Jean-Bosco Barayagwiza, ICTR Case No. |CTR-97-19, Decision on the Extremely
Urgent Motion by the Defence for Ordersto Review and/or Nullify the Arrest and Provisional Detention of
the Suspect, 17 November 1998, at
http://www.ictr.org/ENGL1SH/cases/Barayagwiza/decisions/RELEASE1198.htm (last visited Apr. 4,

2005). See also Amnesty International, supra note 12.

15 Jean-Bosco Barayagwiza v.The Prosecutor, [Appeals Chamber] Decision, 3 November 1999, at
http://www.ictr.org/ENGL | SH/cases/Barayagwiza/decisions/dcs991103.htm (last visited Apr. 4, 2005).

16 Maury D. Shenk et al, International Criminal Tribunals or the Former Yugoslavia and for Rwanda, 34
INT'L LAW. 683, 689, (2000).

" Maury D. Shenk et al, International Criminal Tribunals or the Former Yugoslavia and for Rwanda, 35
INT'L LAW. 622, 630-31 (2001).

18 |d. See also Amnesty International, supra note 12.
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The decision of the Appeas Chamber represented an unabated disaster for the
Office of the Prosecutor (OTP), and demongrates the politica ramifications of the
ICTR’ swork. At thetime of the decision, Carla dd Ponte had just begun her tenure as
the replacement for Louise Arbour, who had resigned her post as prosecutor in September
to accept an appointment to Canada's high court.*® The Appedls Chamber, cognizant of
the gravity of the charges against Barayagwiza, issued a scathing condemnation of OTP's
handling of the case: “it gppears that the Prosecutor’ s failure to prosecute this case was
tantamount to negligence.”?° The appeals chamber chastened OTP from both sides of the
issue, both for its apparent disregard for the rights of the accused, as well asfor its
falure to prosecute such serious crimes. Moreover,

[N]othing less than the integrity of the Tribund isa stake in this case.
Loss of public confidencein the Tribuna, as a court vauing the human
rights of dl individuas—including those charged with unthinkable
crimes—would be among the most serious consequences of dlowing the
Appdlant to stand trid in the face of such violations of hisrights®*

Barayagwiza was to be released “so that no further injustice results”®? At thetime
of the decision, severa accused had been in custody for more than five years. 23 Within
one month of the appellate decision, Theoneste Bagosora and three other accused had
filed for release or indicated their intent to do so due to their own extensive
imprisonment.2*

The government of Rwanda was incensed at the decision to release Barayagwiza,
who was viewed a home as the “number one criming.”?® The government immediately
blasted OTP's “ prosecutorial incompetence’® and suspended cooperation with the
Tribunal, making it virtualy impossible for any other cases to move forward because
witnesses could not be transported from Rwanda to Arusharto tetify. This was especialy
damaging because severa circumstances had dready combined that year to keep the

19 Wren, supra note 13.

20 Jean-Bosco Barayagwizav. Prosecutor |1, supra note 15, at Para. 106.

2L1d. a Para. 112.

2 d.

2 Thierry Cruvellier, A Serious Crisis, DIPLOMATIE JUDICIAIRE, TPIRUK 12 at 1, available at
http://www .justicetribune.com/article_uk.php?d=2080. The reader should note that Diplomatie Judiciare
was aweb-based information service that placed journalistsin Arushaand is heavily cited in thisarticle.
The service has ceased operations, but with few exceptions, Diplomatie Judiciare articles have been
archived in anew membership-based news service, International Justice Tribune

(http://www . justicetribune.com). For certain articles cited herein, the members of International Justice
Tribune have graciously provided links to the new archived locations of old Diplomatie Judiciare articles.
For others, the original Diplomatie Judiciare web addresses are cited to assist the reader in locating the
articles within the International Justice Tribune archives, if so desired.

24 shenk , supra note 16. Bagosora is a former military commander, currently part of the “Military 1" group
trial, who is generally regarded as the mastermind of the genocide. Hisindividual case was The Prosecutor
v. Theoneste Bagosora, ICTR Case No. ICTR-96-7; joinder with Gratien Kabiligi, AloysNtabakuze, and
Anatole Nsengiyumvawas granted by Decision on the Prosecutor’s Motion for Joinder, 29 June, 2000,
available at http://www.ictr.org/ENGL | SH/cases/K abiligi/decisions/290600.html (last visited Apr. 4, 2005).
25 Wren, supra note 13.

26 Rwanda Bars U.N. Tribunal Prosecutor; Visa Refused after Court Freed Genocide Suspect, WASH.
PosT, November 23 1999.
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court from hearing asingle case between July and October 1999.2” Rwanda also targeted
itswrath a Carla del Ponte personaly; dthough the Tribund sat in Arusha, dd Ponte's
own office and investigating Saff remained in Kigdli, and Rwanda refused to issue her a
visato enter the country.?®

The Prosecutor won her gppedl some five months later, with the appedl's chamber
finding that Barayagwiza s rights had indeed been violated but not to the point that he
should be st free. Instead, if he were found guilty, his sentence should reflect proper
consideration of these violations?® Shortly after the Appeals Chamber reinstated
Barayagwiza strial in March 2000, del Ponte was rewarded by Rwanda with a permanent
visa®! The win was quite a coup for ddl Ponte in that she was able to kill two birds with
one stone; she had retained the chance to prosecute serious crimes, but she had adso
alowed both her own OTP and the Rwandan government to save face.

The Barayagwiza appeal was crucia for del Ponte for several reasons. First, she
needed to establish her own legitimacy in the eyes of the Rwandan government and
virtualy everyone ese observing. Next, OTP had aready poured its resources into
building a case againgt Barayagwiza, and because OTP actudly selects the suspects it
will prosecute, |etting Barayagwiza dip away would have been awaste of “sunk”
resources and an embarrassment. Fndly, in alarger sense, del Ponte needed to rescue the
prosecution in order to preserve relations with Rwanda, who had made clear that it hed
the power to shut down the ICTR at its whim. With Barayagwiza, it became clear that
palitics and relations with the Rwandan government had aready begun to taint the purity
of legd work going on a ICTR; del Ponte even publicly sated that if Barayagwiza strid
were not reinstated, the Tribuna should “put the key under the mat.”*? Had del Ponte not
eventualy won her Barayagwiza apped, the Tribund process could have completdy
disintegrated. 3

The Barayagwiza fiasco highlights the fact that the ICTR does not work in a
vacuum. The entire Tribuna has the uneasy mandate of gpplying internationd law in a
far and disnterested fashion, yet it must depend upon and even participate in

27 5ee generally Note [ Transmitting the 5™ annual report of the International Criminal Tribunal for
Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations Committed in the
Territory of Neighbouring States Between 1 January and 31 December 1994, Covering the Period 1 July
1999-30 June 2000 para. 58, U.N. Doc. A/55/435, October 2, 2000 [hereinafter Fifth Annual Report].

28 Rwanda Bars UN Tribunal Prosecutor, supranote 26.

29 |f Barayagwiza were instead found innocent, he was to receive financial compensation. Jean-Bosco
Barayagwizav. The Prosecutor, ICTR Case No. ICTR-97-19-AR72, Decision (Prosecutor’ s Request for
Review or Reconsideration), March 31, 2000, Para. 74, at

http://www.ictr.org/ENGL | SH/cases/Barayagwizal/decisions/dcs991103.htm (last visited Apr. 4, 2005). See
also Shenk, supra note 17.

30 Del Ponte made this statement in an interview in Kigali, December 7, 2001. International Crisis Group,
International Criminal Tribunal for Rwanda: Delayed Justice 21 (2001) [hereinafter ICG Report].

31 Rwanda: Arushacourt prosecutor dismisses possibility of transferring detainees, BBC, May 14, 2000.
32 Del Ponte made this statement in an interview in Kigali, December 7, 2001. International Crisis Group,
International Criminal Tribunal for Rwanda: Delayed Justice 21 (2001), available at
http://www.icg.org/homefindex.cfm?d=1649&|=1 (last visited Apr. 4, 2005)[hereinafter ICG Report].

33 All three accused in the Media casewere found guilty of various crimes, including genocide, on
December 03, 2003. Barayagwiza s co-accused were Hassan Ngeze (founder of the anti-Tutsi newspaper
Kangura), and Ferdinana Nahimana (Barayagwiza' s co-founder of RTLM ). Ngeze and Nahimanawere
sentenced to life in prison, but Barayagwiza's sentence was reduced to twenty-seven yearsin light of the
prior violations of hisrights. See Media Summary, supra note 11, and Sharon LaFraniere, Court Convicts
3in 1994 Genocide Across Rwanda, N.Y. TIMES, December 4, 2003.
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internationd palitics to be able to accomplish that work. Perhaps reminded by
Barayagwiza of its precarious position and the need for good relations with Rwanda, the
ICTR made efforts throughout 2000 to reach out. For example, the Tribuna released to
the Rwandan government a CD-ROM containing the entire confession of Jean
Kambanda, the single highest- ranked government officid at the time of the genocide®*
The Tribund aso established an information and outreach center in Kigdi, and some
judges agreed to a “goodwill” vist to massacre sites within Rwanda for the first time, °
After these pdlidive overtures, Rwanda s representative to the ICTR stated that “ many
things have been put right as far as the workings of the Tribund and its relationship with
Rwanda”*® In November of 2000, Carladel Ponte went so far as to suggest that relations
had improved enough to negotiate holding some ICTR tridsin Rwandain order to
deepen the Tribunal’s connection to Rwanda.>’

It isimportant to note, however, that relations with Rwanda are not the ICTR's
only palitical concern. The ICTR must maintain postive rdaionships with literdly
dozens of countries where suspects, withesses, or evidence may be found, or where
convicts m%y be sent to serve their prison terms, and most of dl to secure funding at the
UN itsdlf. 3

V. STRUCTURAL PROBLEMS DELAYING JUSTICE

While the Barayagwiza fiasco was a distinct disaster on the part of OTP, the
Tribuna as awhole has been plagued by a number of serious problems, al of which
continue to combine to cause the most obvious of the ICTR' sfailures: the smple
ingbility to conclude triads quickly and efficiently. The web-based journa Diplomatie
Judiciare/Judicial Diplomacy, produced by journdists working close to the Tribund in
and around Arusha, succinctly listed the ICTR’s seemingly eternd handicaps in 2000: “a
dow legd system, the lack of experience of a pioneering court, language difficulties,
adminigtrative unwiddiness, judges holidays, a strategic power struggle, procradti natoQ/
manoeuvres, alack of cooperation, power networks, etc.”>® This“explosive cocktail”“° of
problems seems virtudly inevitable given the nature of the court, and has proved

34 The Prosecutor v. Jean Kambanda, ICTR Case No. ICTR-97-23. Kambanda was the Prime Minister in

the Interim Government which presided over the genocide. See also |CG Report, supra note 32, at 21

35 Shenk supra note 17 at 627-28..

3 1d at FN 76, citing Coalition for International Justice, ICTR Judgesto Visit Crime Scenes (August 16,
2000) at http://www.cij.org/content.html. Three judges had visited Rwanda for three daysin November
1999 to view massacre sites at the request of defense counsel for Ignace Bagilishema—notably, as
mentioned earlier, the ICTR s only acquittal until early 2004. See Prosecutor v. Ignace Bagilishema,
Judgement, ICTR CaseNo. ICTR-95-1A-T, Para. 10, available at
http://www.ictr.org/ENGL | SH/cases/Bagilishemaljudgement/2.htm (last visited Apr. 4, 2005).

371d. at Footnote 77, Citing Prosecutor Seeks to Move | CTR Hearings on Genocide to Rwanda, Xinhua,
November 21, 2000 In M ay of the same year, del Ponte said the opposite, namely that Rwanda’ s continuing
use of the death penalty made such transfersimpossible.. See Rwanda: Arusha court Prosecutor dismisses

ossibility of transferring detainees, supra note 31.

8 An expert report in 1999 examined the dependent nature of the ICTR's political relationships at length.
See Report of the Expert Group to Conduct a Review of the Effective Operation and Functioning of the
International Tribunal for the Former Yugoslavia and the International Criminal Tribunal for Rwanda,
U.N. Doc. A/54/634, 22 November 1999, para. 25 [hereinafter Expert Group Report].

39 Softly doesit_, DIPLOMATIE JUDICIAIRE 7 (2000), available at
?gtp://www.di plomatigudiciaire.com/UK/Tpiruk/TPIRUK4.htm See supra note 23.
Id.
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difficult, but not impossible, to overcome. This section examines some of the mgor
issues that continue to dow the process of adjudicationsin Arusha, and where possible,
progressin reducing these impediments.

A. Financial Issues

It can hardly be argued that the ICTR suffers from alack of financid support.
Annua budgets for the Tribuna hover just above $100 million** only some $20 million
lessthan the ICTY . It would be facile, however, to assume that such alarge budget
should automaticaly trandate into speedy trias or that the two ad hoc Tribunas can
eadly be compared against each other. Rather, it could be argued that the budget must
necessarily be so large precisaly because running the Tribund is so difficult in Arusha,
and that the circumstances surrounding the work of the ICTR are so different from those
of ICTY thet a dollar-for-dollar comparison is of little use. | outline here some costs of
the ICTR to underscore that, while limited resources may indeed contribute to delay,
throwing money at Arushamay not automaticaly produce an increaseinthe ICTR's
output or efficency.

Severd unique circumstances draining off the ICTR’ s admittedly huge budget are
immediately noticesble to anyone working at the Tribund. Firgly, technical services and
goods are subgtantidly more difficult to come by than in the Hague, and most of the
resources now available to ICTR have been assembled from scratch.*? For example, the
ICTR’ s website was assembled at a pay-per-use Internet Caféin Arusha.*® Before the
Arusha International Conference Center became the home of ICTR, it was just that—a
conference center. Preparations for the specid needs of the Tribund required massve
investments of time and money, such asingdling generators to cope with inadequate
electricity supplies and converting conference rooms into acceptable tria chambers**As
the Tribunal continues to expand its various capacities, congtruction work must be carried
out (to UN standards) at the Arusha International Conference Center at prices inflated by
Arushd s reative inaccessbility. Such infrastructure issues are vastly decreased &t the
Hague by the ICTY’ s ability to rely on exigting resources (costs of European labor
notwithstanding).*® An Expert Group to review the ICTR’s performance emphasized the
dilatory effect of starting from scratchin a 1999 report, noting among other problems that
while thefirg indictment was issued in 1995, the first courtroom was not completed until

41 See generally Budget for the International Criminal Tribunal for the Prosecution of Persons Responsible
for Genocide and Other Serious Violations of International Humanitarian Law Committed in Territory of
Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations Committed in the
Territory of Neighbouring States between 1 January and 31 December 1994 for the biennium 2004-2005,
58th Session, Aug. 12, 2003, U.N. Doc.A/58/269.

ii See generally Judging Genocide, THE ECONOMIST , June 16, 2001 (US Edition).

“\q

“5 A Guide to the M obility and Hardship Scheme, International Civil Service Commission, May 1997.
Available at http://www.un.org/Depts/ OHRM/salaries_allowances/allowances/mobility/mobility.doc.

“6 Guide for ICTR Staff in Arusha, May 2002.Available at http://www.ictr.org/default.htm

47 Conditions of service of the professional and higher categories: linkage between the mobility and
hardship allowance and base/floor salary scale, Note by the secretariat of the International Civil Service
Commission, U.N. Doc. ICSC/57/R.5. Available at http://icsc.un.org/other/SES/57r5.doc.

484,




Copyright 2005 Northwestern University School of Law Volume 3 (Spring 2005)
Northwestern University Journal of International Human Rights

1996.%° The third courtroom was not completed until 1999. One high-ranking OTP
officid in aconfidentid emal opined that the lag time created by Arusha’ s initid lack of
infrastructure was the single largest cause of delay.*°

Another particular concern that delays work in Arusha has been the Tribund’s
information technology capacity, in terms of intra- and internet access and the availability
of up-to-date and functional computing, which had been a handicap from the beginning.>*
Other day-to-day tasks such as printing services may be available only at dragticaly
increased prices or at substantially reduced quaity—this author became well acquainted
with prosecution staff planning their home leave around securing necessary goods for
their teams, such as maps of massacre sites large enough to be seen by both judges and
witnesses without moving around.>?

Another mgor delay in Arusha has been the procurement of smultaneous
trandaion into English, French, and Kinyarwanda. While smultaneous trandation
requires talented personnel to be present at al times, it dso requires substantia
technology that was not put in placein al three trial chambers until 2003.%% At least three
soundproof trandation rooms are needed for each chamber, with requisite microphones,
headphones, and other equipment. Until that time, it had been necessary to interpret
witness tesimony from Kinyarwandainto French, and then from French into English.>*
2003 aso saw sgnificant improvement in the quality of transcription and recording
services. Trandation had been such a problem that in 2000 the judges authorized the use
of outside trandators™, after Hassan Ngeze, a defendant in the Media case, requested
trandation of dl 71 issues of the Kangura newspaper he had edited. Kangura had been a
magor source of anti-Tuts hate propaganda. The Chamber replied that the ICTR smply
did not have the resources to provide such a substantid trandation, and as a result Hassan
Ngeze briefly boycotted his own tria®® Further, the lack of trandation capabilities has
aso held up the release of judicial decisions.>’ Between the completion of smultaneous

49 Expert Group Report, supra note 38, para. 21.
% Email on file with author.
®1 Direlack of computing resourcesin Kigali are noted in [Report of the Office of Internal Oversight
Services on the Audit and Investigation of the International Criminal Tribunal for Rwanda], U.N. Doc.
A/51/789, 6 February 1997 at para. 48 [hereinafter Paschke Report]. In this author’ s observation, the
shortage appears to continue at present in Arusha. For example, eight internsworking in one officein the
summer of 2003 shared two computers with internet access. See also Judging Genocide, supra note 42.
2 Thiswasthe casein the Military 1 trial during this author’sinternship; it was simply impossible for the
trial teamto produce a map of a massacre site large enough to be seen by the entiretrial chamber.
>3 Note [Eighth annual report of the International Criminal Tribunal for the Prosecution of Persons
Responsible for Genocide and Other Serious Violations of International Humanitarian Law Committed in
the Territory of Rwanda and Rwandan Citizens Responsible for Genocide and Other Such Violations
Committed in the Territory of Neighbouring States between 1 January and 31 December 1994] Covering
the period 1 July 2002 to 30 June 2003 at 18, U.N. Doc. A/58/140, 11 July, 2003 [hereinafter Eighth
Annual Report].
%4 Note [ Transmitting the 6™ annual report of the International Criminal Tribunal for Rwanda, Covering
the period 1 July 2000-30 June 2001] para. 40, U.N. Doc. A/56/351, September 14, 2001 [hereinafter Sixth
Annual Report].
% Fifth Annual Report, supra note 27.
%% |CTR Press Release, Media Trial Opens at http://www.ictr.org/EN GLISH/PRESSREL /2000/245.htm
glast visited Apr. 4, 2005). See also Media Summary, supra note 11.

" Sixth Annual Report, supra note 54, para. 48
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trandation facilities and the improvements in court recording, Judge M@se has expressed
optimism that trandation could now move a least 25% faster than previoudy.*®

Findly, security a the Tribunal and the detention facility must be expanded in
Arushato protect certain members of the staff asthey trave to and from work. This
meanstha ICTR’ s security staff sometimes functions as a de facto police force around
Arusha as violent crime in the town continues to increase>® Arusha serves as a gateway
for tourists headed to the Serengeti and Mt. Kilimanjaro, most often viaNairobi or Dar es
Sdaam. Asthe only mgor city in thisregion of Tanzania, Arusha aso receives steedy
flows of the rurd poor in search of work. Chegting or robbing touristsis easy asthey are
indantly recognizable; robbing ICTR gaff is even easer asthey are often the only
foreigners dressng formadly and are highly visble in traffic with their diplomatic license
plates (and, of course, carsthat virtuadly no onein Arushacan afford). Safety in Arusha
thus presents one more practica problem for OTP and other ICTR gaff : putting in late
hoursin theinterest of efficiency at the ICTR can be arisky proposition because of the
dangers of driving home or taking ataxi after dark. Door-to-door shuttle serviceis
provided for staff who do not drive, but shuttles leave promptly after the end of the
officia work day.®® Thus burning the midnight oil asis the normin most legd culturesis
amply not an easy option.

With regard to living and working in Arusha, it is also worth mentioning thet
internationally recruited staff members who are contracted for more than one year must
aso have their salaries adjusted upwards for the hardship posting.®* Arushaand Kigdli
have been classified asa“C” hardship station on ascale of A to E.®? For reference,
Kabul, Afghanistanis an E, and Freetown, the seat of the Specid Court for SerraLeone,
has recently been upgraded from E to D.®® While this may not account for a substantial
portion of the ICTR’ s expenditures, it nonetheless adds to the cost of running the
Tribund in Arusha. While it has not been verified, the fact that Arushais a hardship post
may aso make it more difficult to hire and retain the talented personnel necessary for an
efficient court.

B. Cost and the division of offices

Another sructurd concern is the bifurcation of the ICTR’ s officesin Kigdi and
Arusha. Clearly the cogt of maintaining two facilities, when combined with the cost of
trangporting personnd and materials between the two, presents a serious chalenge for the

%8 Eighth Annual Report, supra note 53.
%9 For afirst-hand assessment of security in Arusha, see Security Awareness, |CTR Newsletter Vol. 1, No.
3, August 2003 available at http://www.ictr.org/ENGL | SH/newsl etter/aug03/aug03.doc (last visited Apr. 4,
2005). See also Report of the Office of Internal Oversight Services on the follow-up to the 1997 audit and
investigation of the International Criminal Tribunal for Rwanda, U.N. Doc. A/52/784, 6 February 1998, at
Earas 63-68 [hereinafter Follow-Up Report] .

© Author’ s personal observation during internship.
61 A Guide to the Mobility and Hardship Scheme, International Civil Service Commission, May 1997,
available at http://icsc.un.org/resources/pdfs/ppd/mhardship/MOBILITY ENG.pdf (last visited Apr. 4,
2005).
%2 Guide for ICTR Staff in Arusha, May 2002, available at
http://www.ictr.org/ENGL | SH/opportunities/guide/index.htm (last visited Apr. 4, 2005).
53 Consolidated List of Entitlements, Effective 1 January 2005, International Civil Service Commission, at
http://icsc.un.org/resources/html/ppd/hardship/hs/hs_frm.htm(last visited Apr. 4, 2005)
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Tribundl. **However, the additiona cost doneis not the only challenge presented by the
separation of functions. Communication and coordination between the two offices, even
with telephone and intranet links, is necessarily hampered by the lack of face-to-face
interaction and the inability to smply have a group meeting between, for example,
prosecutors and the investigators on whom they rely to produce evidence and reliable
witnesses. In the early years when OTP was entirely based in Kigdi and the Regidry in
Arus(I%a, the distance appears to have hampered good rel ations between those offices as
wdll.

In addition, the need for OTP gtaff (now mostly sationed in Arusha) to be
physicaly present in Rwanda from time to time should not be underestimated. Especidly
as witnesses memories fade these ten years after the genocide, the ability of OTP g&ff to
fully undergtand, for example, the physica layout of massacre sites or other localities can
be crucia to developing a case. Thus the physica distance between the Tribund and the
areawith which it deals must necessarily increase the amount of time, effort, and money
needed to mount a prosecution. The ICTR maintains a Single seven-passenger aircraft
which usualy makes two trips per week between Arushaand Kigdi, and Tribuna Saff
must balance their need for travel with budget congtraints as well as witness protection
issues. if witnesses are being transported to or from Arusha on the aircraft, other taff
may be barred from the flight to protect the witness' anonymity and/or to avoid
“contaminaing” the witness. The ICTR and ICTY are concelvably the only courts in the
world with the unique logistica burden of having to regularly fly their staff and witnesses
back and forth across nationa bordersto accomplish their work, and it is probably even
more rare that the country concerned occasondly is hogtile to such exchanges.

While the dilatory effect of maintaining two offices is obviousto dl concerned, this
is seemingly an inevitable problem. At the time Security Council Resolution 955 was
passed establishing the Tribuna, Kigdi was essentidly a disaster area. Questions of
security and the availability of resources would have been even more serious had the
ICTR been established in Kigdi because it is even less accessible than Arusha.
Furthermore, if a (hypotheticd) ICTR in Kigali were to focus on “bigger fish” asit has
had to do in Arusha, aStuation Smilar to the present one would have arisen: while the
ICTR focused its limited, but nevertheless substantia, resources on providing due
process for high-level defendants who could only be sertenced to life imprisonment, the
decimated Rwandan judicia system would have to apply its vastly reduced resourcesto
theremaining massve numbers of individua criminds, who could be sentenced to death
for crimes that are presumably lesser in magnitude®”. The duality between the fairness of
trids at the ICTR and those in Rwandais dready disturbing,®® asisthe fact that the

64 See generally Paschke Report, supra note 51, para4i.

% |d. Para. 42.

%5See Julia Preston, Tribunal set on war crimes, Kigali votes no on UN resolution, Washington Post, Nov. 9
1994. Of course, the Security Council’ s refusal to apply the death penalty was one of the reasons Rwanda
wasthe only “no” vote on Resolution 955, despite its professed support for the Tribunal.

57See Julia Preston, Tribunal Set On Rwanda War Crimes; Kigali Votes No On U.N. Resolution, WASH.
Post, November 9, 1994. Of course, the Security Council’ s refusal to apply the death penalty was one of
the reasons Rwanda was the only “no” vote on Resolution 955, despite its professed support for the
Tribunal.

%8 See, e.g., Amnesty International, Rwanda: the troubled course of justice, April 25, 2000, available at
http://www.amnestyusa.org/countries/rwanda/document.do? d=00B458F4B 18051 F2802568BFO04A 5937
(last visited Apr. 4, 2005).




Copyright 2005 Northwestern University School of Law Volume 3 (Spring 2005)
Northwestern University Journal of International Human Rights

planners of the genocide are immune from the death penalty while those who carried out
their plans are not. Placing the Tribund in Kigai would have meade this dichotomy even
more apparent, and even more likely to hamper reconciliation and reconstruction

As mentioned above, Carla del Ponte appears to have toyed with the idea of
moving some eements of the trid processinto Rwanda to help increase the relevance of
the Tribund’swork to the Rwandan people. Thiswould have seemed possible as Kigdli
settled down in the years after the conflict, but the idea does not seem to have gotten
anywhere because the continuing death pendty and fair trid dichotomies have never been
resolved.®® Furthermore, it iswell known that, having ruled out Kigali and being
“uninvited” from Nairobi, the UN had virtualy no other optionsfor placing the ICTR
near Rwanda except Arusha. Ten years later, after pouring so much money and time into
developing the necessary infrastructure in Arusha, shifting back to Kigali would seem
wagteful. While most of the activities formerly carried out in Kigdi have been
consolidated to Arusha, including the posting of a Deputy Prosecutor to manage OTP
while the Prosecutor was in the Hague or sewhere, it will be necessary to maintain
some kind of presence in Kigdli for two reasons. Firgt, aslong as prosecutions are
ongoing, OTP in Arusha will require the cgpacity to smply cal Kigdi and ask for
whatever evidence it may need. Further, it is politicaly necessary to maintain aphysicd
presencein Kigali. Thisis not only necessary to connect the ICTR’ swork to the people
of Rwanda, but dso to avoid the possibility that the ICTR could be completely shut out
of Rwanda if another fiasco like Barayagwiza were to again sour relations with the
Rwandan government. That is, if no ICTR gaff are present in Kigdi, it would be far
esser for adisgruntled Rwandan government to bar ICTR gtaff from entering atogether.
Thus the dilatory effect of maintaining two offices must continue to be tol erated.

Whilethis article has examined the cost (in terms of time, money, and generd
efficiency) of maintaining offices in Kigdi and Arusha, the vasily incressed distance
between the Hague, where the Prosecutor and the Appeals Chamber for both tribunds are
based, is perhaps the most sdient handicap. This aticle will return to thisissue by way of
discussing the decision to dismiss Carla dd Ponte from her post for Rwanda

The foregoing are primarily practica issues that have hampered the efficiency of
OTP and the ICTR at large. However, it must be noted that corruption and
mismanagement have dso cogt the Tribuna money and dowed it down. Audits have
revedled incompetence and misconduct within the Tribund’ s adminigration, aswdll as
lacunae in the pay procedures for defense counsd that had alowed defense lawyersto
share the fees they recelved with the accused and their families. Problems with court
management and with defense counsd have serioudy affected both the speed and the cost
of carrying out trids, and so | will discussthem in turn.

C. Management

The incompetence and/or misconduct of ICTR gaff, particularly thosein
adminidrative postions, was an early source of concern for the Tribund. Procuremert,
hiring, management of defense counsel, and other adminigtrative metters are within the
mandate of the Regidrar (a the time of writing, Adama Dieng of Senegd), asisthe day-
to-day coordination of trangt, language and documentation services, scheduling, and

%9 Rwanda: Arusha court prosecutor dismisses possibility of transferring detainees , supra note 31.
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other services upon which the court’s progress depends.”® Given the practical challenges
of working in Arusha as described above, the efficient integration of dl these crucid
services demands talented and dedicated personnel. The UN’ s auditing branch, the Office
for Internal Oversight Services (OlOS), issued areport on the state of affairsat the ICTR
in February of 1997.”* The report, commonly known as the Paschke report for the head of
OIOS, found “faulty accounting processes, hiring of unqualified applicants, widespread
disregard of U.N. regulations... [and] neglect of the problems by U.N. officidsin New
Y ork.”"? The Paschke report aso cited “afinance director who had no degreein
finance...and a procurement chief who had no experiencein U.N. procurement
procedures.”® A wave of firings followed, indluding the Registrar himsalf, Andronico
Adeye (Kenya) who “spent hdf of histime on duty traveling in the region on officid
business’ " and Deputy Prosecutor Honore Rakotomanana (M adagascar) who had
clashed notoriously with his superiors Richard Goldstone and Louise Arbour.”
Regardless of the qudity of personnd, the ICTR was handicapped from the sart
by a dtatute, written asit was by UN bureaucrats, that placed budgeting and
adminidration under the full command of the Regigtry, rather than subject to the needs of
the court as seen by thejudges.”® The Rules of Procedure as adopted by the Chambers
provided for some judiciad overgght of adminidration, but this provison was explicitly
rejected by Registrar Andronico Adeye who inssted that the Rules were subordinate to
the Statute and therefore powerless over him. Adeye thus fdlt that he was entitled to
override adminigtrative actions taken by other ICTR bodies. This controversy remained
even after Adeye sdismissd, most famoudy causing serious tensons  between President
Navi Pillay (South Africa) and Adey€ s replacement, Agwu Okali (Nigeria).”” Okdli in
turn was dismissed by the Secretary Genera in 2001.”® Tensions between the Registry
and the Chambers have also been illustrated (and worsened) by statements from Judges
Aspegren and Ostrovksy publicly denouncing the Registry’ s incompetence”®. While
wrangling over adminigrative decisonmaking clearly damaged the court’ s efficiency, it
must aso be noted that the ongoing problem absolved the Chambers and the OTP of their

0 For abasic outline of the duties of the Registrar, see Satute of the International Criminal Tribunal for
Rwanda, Art. 16, available at http://www.ictr.org/ENGL | SH/basi cdocs/statute.html (last visited Apr. 4,
2005) and Statute and Rules of Procedure and Evidence, Part 3 85, available at

http://www.ictr.org/EN GL | SH/basi cdocs/statute.html (last visited Apr. 4, 2005).

! Paschke Report, supra note 51.

72 Craig Turner, Rwanda War Crimes Tribunal Mismanaged, Report Says; Africa: The Problems Have

% owed Effortsto Prosecute Killersin Genocide, U.N. Says, L.A. TIMES, February 13 1997.

g

S UN dismisses Rwanda tribunal’ s prosecutor, administrator, Deutsche Presse-Agentur, February 26,
1997.

7 For adiscussion of the resulting controversy over certain management issues, see Expert Group Report,
supra note 38 at paras. 237-247.

" See | CG report, supra note 32 at 12.

8 UN dismisses Rwanda tribunal’ s prosecutor, administrator, supra note 75.

79 See Campaigning Judges, DIPLOMATIE JUDICIARE, available at

http://www.justi cetribune.com/article_uk.php?d=2097. Judge Aspegren blasted the Registrar and the
incompetence of Registry staff in announcing his decision not to seek another term. See also Thierry
Cruvdlier, Judge Ostrovsky Speaks Out, DIPLOMATIE JUDICIARE, April 23, 2002, available at
http://www.justi cetribune.com/article_uk.php?id=2089. See supra note 23.
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own respongihility to kegp things running smoothly, as whatever problems arose could all
too easily be blamed on the Registry.®°

D. Issues with Defense Counsdl

Early in the Tribund’ s exisence, large numbers of motions were necessary to flesh
out the law being applied because the participating lawyers came from diverse legd
systems, and because the ICTR isasort of synthetic and novel dvil-common law hybrid
with little precedent on which to rely for guidance. Thus as with practical infrastructure
matters, it should be expected that the number of motions and their dilatory effect on the
ICTR should taper off asthe bulk of novel questions are answered. However, defense
counsd are continuoudy accused of dowing down the court by continued excessive use
of motions. By no means should this submission be taken to broadly insnuate
misconduct or abuse of the court by defense counsd, but it seems clear that the excessve
use of motions by defenseis aproblem. Part of the problem arises from the way defense
is provided—thus far, every accused has been deemed indigent and provided counsd free
of charge®! In 1999, the ICTR spent $4.5 million on defending accused, with that figure
expected to rise®2 At that time, the most experienced lawyers earned $110 per hour for a
potentia salary of $230,000 per year, and the registry had no way of verifying the
veracity of the number of hours hilled ®® Thus a defense attorney has substantial incentive
to stretch out triads for his or her own financia gain (and perhaps the prestige of the
position), but because of the relative ease with which an accused can dismiss hisor her
defense®, it dso becomes necessary to make a show of “earning one' s keep.” That is,
defense counsd must make it obvious that he or sheis actively pursuing the accused's
case in court by, among other tactics, making numerous motions of potentidly dubious
merit to impress the accused.®® Delay of this kind is not soldy the fault of defense
counsd, however, asit isdso the responghility of judges to manage their courtrooms and
keep the proceedings moving. Judge Ostrovsky, for example, is one of severd judges
criticized for failing to reign in defense counsd in the interest of efficiency.®® In order to
more effectively manage defense counsd, the judges decided in 2002 to begin ordering
the Regidtry to withhold payment for services rendered in the filing of frivolous defense
motions. They also decided to dlow single judges to decide motions rather than the entire

80 see generally ICG Report, supra note 32 at 12.

81 U.N.S.C. Res. 955, supra note 5, Art.20 §4(d).

821CG report, supra note 32,

8 1d. While this may not be astellar salary in American legal culture, it should be remembered that few of
these lawyers come from such highly paid backgrounds. For a discussion of the ramifications of asingle
an rate for differently situated lawyers, see Expert Group Report, supra note 38 paras. 206-208.

“ For ageneral discussion of the rights of the accused, including the right to choose defense counsel, see
U.N.S.C. Res. 955,supra note 5, Art. 20. Problems at ICTR regarding interpretation of the right of the
accused to change counsel are addressed in the Expert Group Report, supra note 38, at paras. 225-234.

8 See generally Investigation by the Office of Internal Oversight Servicesinto possible fee-splitting
arrangements between defence counsel and indigent detainees at the International Criminal Tribunal for
Rwanda and the International Criminal Tribunal for the Former Yugoslavia, U.N. Doc. A/55/759, paras
54-61,1 February 2001 [hereinafter Fee-Splitting Report].

8 Cruvellier, supra note 79. “[H]is role as presiding judge in this [ Semanza] case has been the most
confusing...and, in many respects, the poorest exampl e of getting the tribunal’ s work done in thetime
alotted...[U]nder the authority of the Russian judge, the parties have had unrivalled control of the
proceedings, akin to a political negotiation where the mediator is only permitted to intervene as a discreet
arbitrator. Thisisclearly not the behaviour of ajudge under pressure from an over-loaded court schedule.”
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chambers®’ to take more motions in writing (diminating the extra time needed for
courtroom proceedings), and to render more instantaneous oral decisons when motions
were made during proceedings to avoid extended interruptions.®

While none of these adminidrative difficultiesis particular to the ad hoc tribunds,
the problem of fee splitting might be. In February 2001, OIOS looked into rumors of fee-
gplitting in both the ICTR and ICTY . No direct, cash-based fee-litting was initidly
uncovered, but other indirect kinds of fee-sharing were found.®® These induded hiring of
relaives or friends of the accused as defense personne (thus funnding some of the funds
paid to the defense by the UN back into the family of the accused),”° giftsto the
accused,®* and gifts to the families of the accused >

A second report the following year uncovered more substantial misconduct. In one
case, the defense lawyer agreed in 2000 to pay the accused $2500 a month from his
sdary. Thelawyer never made any such payments, but o failed to inform the Registry
of these improprieties until 2001.° The same lawyer was caught instructing alegd
assistant to “make necessary ‘dterations to ‘maximize payment’” for his services for
Nov. 2001.%* Another lawyer was asked to pay $5000 monthly to the accused. The
lawyer only reported thisillega request after the accused sought to have the lawyer
removed from the case’®® Clearly thiskind of corruption diverted ICTR’s money away
from more pressing needs, took time and effort to investigate and rectify, and may have
aso provided yet another incentive for dilatory tacticsin the courtroom: if defense
counsd were going to have to share, they were smply going to have to make more
money.

The fact that these corrupt practices existed at al suggests that the Registry was a
best degping on the watch The OIOS report describing these three Situations noted the
Registry sfailure to dedl with the first two situations quickly and appropriately.®® Worse
yet, a least one member of the Regidiry’ s adminidrative saff was actively involved in
fiscal misconduct with defense counsdl. This staff member, when confronted, admitted
that he had requested and received bribes, often in excess of $1000 each, to expedite
payment and/or to approve spurious bills for defense services.”’

Attemptsto ded with fee sharing and smilar billing issues have included drictly
enforced limits on gifts from lawyers to the families of the accused, and the dismissal of
a least one defense lawyer for submitting inflated billing information.*® Article 5 bis of

87 This tactic was used in Barayagwiza See Note [ Transmitting the 7" annual report of the International
Criminal Tribunal for Rwanda, Covering the period 1 July 2001-30 June 2002] paras. 15, 23, U.N. Doc.
A/57/163, uly 2, 2002 [hereinafter Seventh Annual Report].

8 1d. at Para. 15

8 Fee-Splitting Report, supra note 85, at para. 72.

91d. at Para. 40.

1|d. at Paras. 35-36.

92d. at Para. 35.

%3 Follow-up investigation into possible fee-splitting arrangements between defence counsel and indigent
detainees at the International Criminal Tribunal for Rwanda and the International Criminal Tribunal for
the Former Yugoslavia, U.N. Doc. A/56/836, 26 February 2002, para. 15.

% |d. para. 20.

% |d. para. 23.

%1d. paras. 17, 21, 22.

971d. paras. 24, 25.

%8 Seventh Annual Report, supra note 87, para. 102. See also ICTR Press Rel ease, Defence Lawyer
Removed for Financial Dishonesty, 6 February 2002, available at
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the Code of Conduct for Defense Counsel was a so altered to require defense attorneysto
refuse any overtures to fee splitting and to report them to the Registrar for investigation.®®
Needless to say these corrupt practices, the time and money spent dedling with them, and
the perverse incentives they created for defense lawyers to stretch out proceedings have
been a serious drain on the ICTR’ s resources that would have been better spent on
moving trids forward.

E. Rulesand Plea Bargaining

Asthe Expert Group noted in 1999, the law to be applied at ICTR was necessarily
unclear, partly due to the lack of precedent.}®® Asthe ICTR has gained experience, the
judges have dtered some rules of procedure to remedy certain problems. Some of these
rule changes have sgnificant potential to speed up cases.

Severa rule changes a the Tribuna’s 12" plenary session (2002) may speed the
work aong. Rule 11bis was added to alow the ICTR to transfer cases to nationa courts
under certain circumstances, which will dlow the ICTR to focus only on the casesiit
deems most important without sacrificing other cases ! Until 2002, the Tribund was
handicapped by an al-or-nothing approach, illustrated by the Ntuyahaga'%? case, where
thetrial chamber allowed OTP to drop the charges against the accused, but did not alow
the transfer of the caseto, e.g., Tanzaniaor Begium, essentially dlowing the accused to
escape with no trid.*%® Rule 11 bis may satisfy many interested parties by increasing the
number of accused who can betried for crimesin Rwanda, while dlowing ICTR to
continue its emphagson “big fish.”

Rule 92 bis dso improves the avalahility of evidence by dlowing in nonora
(i.e,, written) form evidence that “ seeks to prove a matter other than the acts and conduct
of the accused as charged in the indictment.”*%* The “ other matter” restriction protects the
right of the accused to face the person testifying against him or her, but the admission of
written statements promises to make more information available by decreasing the
ICTR’ s dependence on the willingness or ability of witnessesto physicaly cometo
Arusha (e.g., expert withesses from Belgium, or survivorsliving in Rwanda), and to
sgnificantly decrease the time it would take in court to adduce the same evidence ordly.

http://www.ictr.org/ENGL | SH/PRESSREL /2002/299e.htm(last visited Apr. 4, 2005) and ICTR Press
Release, Statement by the Registrar, Mr. Adama Dieng, on Allegations of Fee Splitting between a Detainee
of the ICTR and his Defence Counsel, 29 October 2001, available at
http://mww.ictr.org/ENGL I SH/PRESSREL /2001/9-3-06.htm (last visited Apr. 4, 2005). The lawyer
removed was Andrew McCartan of Scotland, counsel for Joseph Nzirorera, of the Government 1 group of
accused. For the chamber’ slegal findings on the scandal, see The Prosecutor v. Joseph Nzirorera, Case No.
ICTR-98-44-T, Decision on Nzirorera’s Motion for Withdrawal of Counsel, 3 October 2001 available at
http://www.ictr.org/ENGL | SH/cases/Nzirorera/decisions/031001.htm (last visited Apr. 4, 2005).
9 press Briefing by the Spokesman of the ICTR, 8 July 2002, available at
Qgtp:/lwww.ictr.org/ENGL | SH/pressbrief/2002/brief9-13-22.htm(last visited Apr. 4, 2005)

Id.
100 5ee generally Expert Group Report, supra note 38, paras. 61-83.
101 press Briefing by the Spokesman of the ICTR, supra note 99.
192 The Prosecutor vs. Bernard Ntuyahaga, ICTR Case No. ICTR-98-40-T, Decision on the Prosecutor’s
Motion to Withdraw the Indictment, 18 Mar. 1999, available at
http://www.ictr.org/ENGL | SH/cases/Ntuyuhaga/decisions/withdraw.htm (last visited Apr. 4, 2005).

103 press Briefing by the Spokesman of the ICTR, supra note 99.
104
Id.
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Onefind development of extreme importance has been the addition to the rules of
aprovison for pleabargaining.>>One senior OTP officia, speaking on condition of
anonymity, noted: “The second largest cause of delay in my humble opinionisthefalure
to facilitate guilty pleas, which now resultsin trids[sic] of every accused aswdl asthe
loss of potentid ‘insder’ withesses who could otherwise strengthen the cases and
therefore speed them up.”1%® As noted earlier, only 3 accused thus far have pled guilty.**’
The firgt of the three, Jean Kambanda, was the Prime Minister of Rwanda during the
genocide. Apparently hoping for leniency in sentencing, Kambanda provided substantial
information in his confesson that could have hel ped other prosecutions and agreed to
cooperate with the ICTR in future cases. His confesson was taken as amitigating factor
for sentencing, but its mitigeting effect was overridden by the aggravating factors of the
crimes he had actually committed.}®® Moreover, as the Prime Minister of the country and
aprimary architect of the atrocities, it was fdt that to give Kambanda anything lessthan
the maximum sentence of life imprisonment, regardiess of the value of hisinformation,
would be atravesty. When the life sentence was ddlivered, Kambandaimmediately
ceased all cooperation with the tribunal and attempted to retract his guilty plea®

The other two defendants who have pled guilty, Omar Serushago and Georges
Ruggiu, dso pledged to assist the ICTR in future cases. In dl three cases, the accused
was given no promise of reduced sentence, but because the testimony of the accused put
al of ther familiesin danger, the ICTR did offer al three some form of protection for
their families*'° However, unlike Kambanda, Serushago and Ruggiu used their
confessions as opportunities to express remorse for their deeds. Both were given
relatively lighter sentences than the Prosecution had suggested—Serushago was the first
accused to receive less than alife sentence (fifteen years), and Ruggiu, who was
sentenced to twelve years, wasthefirst ICTR defendant who did not apped his
sentence. ™! Both have tetified in subsequent trids.

.Because of the Tribuna’s record of convictions, the ever-increasing accrua of
evidence, and the increasing efficiency of investigations and prosecutions, it might be
reasoned that more defendants who are indeed guilty of the offences charged will be
willing to admit as much (rather than put the Prosecution to its proof) than in the
Tribund’s early years. Of course the accused are innocent until proven guilty, but it must
be remembered that OTP sdlects whom it will prosecute, partly based on the strength of
the evidence againg an individud. Thus, if OTP has gone so far as to bring a person to
court, it can be assumed that evidence againgt that person is aready fairly strong, or else
OTP would not risk wasting its limited time and resources*? In the urgent atmosphere of

105 Ejghth Annual Report, supra note 53, para. 47

108 priyate correspondence via email, on file with author.

197 gypra note 9.

108 The Prosecutor v. Jean Kambanda, Judgement and Sentence, ICTR Case No. ICTR 97-23-S, Part C, 4
September 1998, available at http://www.ictr.org/ENGL | SH/cases/K ambanda/judgement/kambanda.html
(last visited Apr. 4, 2005).

199 For ageneral discussion of Kambanda' s guilty plea, see Nancy Armoury Combs, Copping a Plea to
Genocide: The Plea Bargaining of International Crimes, 151 U. PA. L.REV. 1, 128-133. Combs also points
out that In the early days, the contours of the law were less clear, which may have made going to trial a
more promising prospect.

1014, at 138.

11 seegenerallyid. at 128-138

1214, at 63.
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the Tribuna’ sfind years, plea bargaining holds especialy important potentid for
gpeeding the court dong and saving countless sums in defense and adminigrative cogs.
While negotiating a pleaded may take sometime, it has been estimated that the court
can verify and accept aguilty pleain about aday’stime***

Theissue of plea bargaining takes on specid mord sgnificance in these latter days
of the ICTR. Earlier in the history of the ad hoc tribunds, it was generdly fdt that the
crimes committed by the accused were too heinous to dlow them to bargain for a
conviction that did not accurately reflect their deeds. During his presdency of the ICTY,
Antonio Cassese stated this position thus:

The persons appearing before us will be charged with genocide, torture,
murder, sexua assault, wanton destruction, persecution and other inhuman
acts. After due reflection, we have decided that no one should be immune
from prosecution for crimes such as these, no matter how useful their
testimony may otherwise be!*°

While this ethical congderation is no lesstrue now than it was earlier, in the find
days of the Tribuna it may reasoned that “something is better than nothing.” Thisistrue
for the practica reason that ICTR trials are “exceedingly lengthy, costly, and complex,”
and plea bargaining offers an opportunity to streamline at least some of these cases!° If
the god of the recent changes a ICTR has been to expedite the resolution of casesand to
complete as much work as possble before the Tribund’ s mandate expires, then the time
for plea bargaining has come.

In addition to practica reasons of expediency, plea bargaining has additiona
benefits as well. Asa corollary to Judge Cassese's opinion aove, the heinous crimes of
which ICTR defendants are accused would not seem appropriate candidates for plea
bargaining except that the ICTR’ s mandate is broader than the smple prosecution of
ciminds The ICTR dso exists to establish a historica record of the atrocities and to
promote reconciliation. The use of plea bargaining, inasmuch as it can convince the
accused to “spill the beans,” can result in amuch fuller record of fact. Equaly as
important, the facts gained through a guilty plea are facts admitted openly by an accused,
which may contribute more to the process of conciliation than those facts which are
found and reported by judicia decisions.*!’

113 Id
114 Id

115 Combs, supra note 109, at 139.

116 1d. at 107.
1171d. at 149-150.
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F. Judges

One third factor impacting (for better or worse) the speed of the ICTR'swork has
been the judges themsdlves. Severd recent developments regarding judges have indeed
been controversia, but nonetheless offer the promise of accelerating the work to be done.

The usua sdlection process for judgesis defined by Article 12 of the ICTR’s
gatute: the UN Generd Assembly dects judges to four year terms from a shortlist
prepared by the Security Council.1?° Judges may be re-elected. Six judges for the ICTR
were elected in mid-1995,2! and upon the request of ICTR President Kamaiin 1997, three
more were elected in 1998 to compose a third trial chamber.1?

Pursuant to Article 14 of the Statute,**® the judges of the Tribuna make the Rules
of Procedure. Many of the rules they have promulgated are amed at maintaining smooth
and efficient judicid functions. Fairly early in their tenure, the judges wisdly included in
the rules of procedure provisons to ded with changes in the compostion of Chambers.
Rule 14 bis dlows judges to “ continue to discharge their duties until their places have
been filled.”*?* Rule 15 was aso written and |ater modified to dedl with the possibility of
judges extended absence for such reasons as sickness. Rule 15 (E) ded s with brief
absences by authorizing the presiding judge of that particular chamber to Smply adjourn.
In longer absences, however, the President of the Tribund is to assgn another judge and
proceed with the case (as long as the accused consents). Rule 15 (F) was added in June
1998, alowing the President to authorize a Chamber to carry on with “routine matters,
such asthe delivery of decisions’ even in the extended absence of one of the judges.'?°
Further amendments were made in 2000 to alow single judges to handleinitid
gppearances, to dlow the judge who confirmed an indictment to aso hear the merits of
the resulting case, and to alow the Presdent to make adminidtrative Practice Directions
(notably solidifying the subordination of the Registry to the Chambers).*® However,
even with these provisions the judges soon found that there were smply too few of them
to ded with the number of cases efficiently. Moreover, athough one judge could

118 NEED CITE

119 Seventh Annual Report, supra note 57, para. 102. See also Press Release, ICTR, Defence L awyer
Removed for Financial Dishonesty, (Feb. 6, 2002), available at
http://www.ictr.org/ENGL | SH/PRESSREL /2002/299e.htm. The lawyer removed was Andrew McCartan of
Scotland, counsel for Joseph Nzirorera, of the Government 1 group of accused.

120 U.N.S.C. Res. 955, supra note 5, Art. 12.
121 1 MORRIS supra note 4, at 368-369. The judges elected at the time were Pillay (South Africa), Kama
(Senegal), Khan (Bangladesh), Ostrovsky (Russian Federation), Sekule (Tanzania), and Aspegren
Sweden).
gzz Id. at 363. See also JOHN R.W.D. JONES, THE PRACTICE OF THE INTERNATIONAL CRIMINAL TRIBUNALS
FOR THE FORMER YUGOSLAVIA AND RWANDA 505-06 (2" Ed. 2000). In the second mandate, Judges K han
and Aspegren were replaced. Their replacements, and three new judges for the new chamber, were Dolenc
(Slovenia), Gluney (Turkey), Mase (Norway),Williams (Jamaica/St. Kitts and Nevis), and Kondylis
gGreece), the latter resigning on March 24, 1999 without ever taking office.
23 U.N.S.C. Res 955, supra note5, Art. 14.
124 See JONES, supra note 122, at 551-52; MORRIS, supra note 4, 356-57. The rule was most likely inspired
by the difficultiesin the Celebici case at ICTY, where three judges were not reel ected, but authorized by
Security Council Resolution 1126 of August 27, 1999 toremain on the case until it was completed. The
Security Council’ sdecision in turn suggests that the ICTR judges were indeed within their administrative
powersto createthisrule.
125 JoNES supra note 122, at 552-53.
126 Fifth Annual Report, supra note 27, para. 58.
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temporarily fill in for another, the subgtitution process would necessarily create adrain on
the Chamber from which that judge was “borrowed.” As early as 1996, judgesin both ad
hoc tribunas submitted a joint request to the Security Council to have alarger pool of
judges.*?” The Security Council rejected the Tribunals suggestion that the judges should
be temporarily interchangeabl e between the Hague and Arusha to expedite cases,
responding that thiswould destroy “the distinction between the two tribunals which are
Separate entities, and the separation of the Appeds Chamber from the Trid
Chambers.”*?8 The Security Council’ s decision necessitated the ICTR's request to smply
add athird chamber, to which the Security Council acquiesced.?®

Because the Rules dlow for ajudge to continue Sitting even after She has been
replaced, it istheoreticaly possible to have more than the alotted number of judges
working at the same time. Since this would necessarily increase the funding required by
the Tribund, the Security Council retains the right to define the conditions of the
outgoing judge s say. Theterms of deven judges expired on May 23, 2003. Four of them
were not reglected: Rillay (South Africa), who will become ajudge of the ICC, Magutu
(Lesotho), Ostrovsky (Russia), and Dolenc (Sovenia). The Securit%/ Council authorized
al of them to continue hearing cases, with one unique qudification.*° Judge Rillay's
tenure in Chamber 1 was extended to finish the Media case'*! by December 2003, and
Judges Ostrovsky and Dolenc were authorized to remain on the Cyangugu case™? uriil
February 2004. Judge Maqutu’ s tenure was extended until December 2003 to finish the
Kadlijdi'*® and Kamuhanda'3* cases. All of the above cases were relatively neer to
completion. However, Judge Magutu was dso dtting on the Butare case regarding Six
accused in Butare prefecture.*®® The Butare case includes Pauline Nyiramasuhuko, the
first woman ever accused of rape as crime against humanity.>*® As Judge Magutu' s term
was not extended for the Butare case, a series of negotiations became necessary. Under
rule 15 bis (D), the accused must consent for the case to continue with a different judge.

1271 MORRIS supra note 4, at 362.

128 etter Dated 27 June 1996 from the President of the Security Council Addressed to the Presidents of the
International Criminal Tribunalsfor the Former Yugoslavia and Rwanda, U.N. Doc. $/1996/476 (1996),
al

129 1 MORRIS supra note 4, at 363.

130 J.N.S.C. Res. 1482, U.N. Doc SRES/1482 (2003), 19 May 2003.

131 qupra note 11.

132 The Cyangugu casewas named for the prefecture of Rwanda where the pertinent events took place. See
The Prosecutor v. Andre Ntagerura, Emmanuel Bagambiki, and Samuel I manishimwe, Judgement and
Sentence, ICTR Case No. ICTR-99-46-T, February 25, 2004, available at
http://www.ictr.org/ENGL | SH/cases/| mani shimwe/judgement/judgment-en.pdf (last visited Apr. 4, 2005).
133 The Prosecutor v. Juvenal Kgjelijeli, ICTR Case No. ICTR-98-44-A

134 The Prosecutor v. Jean de Dieu Kamuhanda, ICTR Case No. ICTR-99-54

13% The Prosecutor v. Pauline Nyiramasuhuko & Arséne ShalomNtahobali, Sylvain Nsabimana &
AlphonseNteziryayo, Joseph Kanyabashi, Elie Ndayambaje, ICTR Case No. ICTR-98-42-A15bhis.

136 5ee The Prosecutor v. Pauline Nyiramasuhuko [and] Shalom Ntahobali, Indictment, ICTR Case No.
ICTR-97-21-1, Count 7, page 42, available at

http://www.ictr.org/ENGL | SH/cases/Nyira/indictment/index.pdf (last visited Apr. 4, 2005). In atragic
irony, Nyiramasuhuko was the Minister of Family and Women’s Development in the Interim Government.
Ntahobali, her son, was aleader of agroup of Interahamwe, the MRND party’s youth wing. Id. Part 4See
also Hirondelle News Agency, 01/31/2005, ICTR/BUTARE - THE ONLY WOMAN ON GENOCIDE
TRIAL AT ICTR TO START HER DEFENCE ON MONDAY, available a
http://www.hirondelle.org/arusha.nsf/L ookupUrlEnglish/19ABF28E1DB11A9343256F9A 0021271C?Open
Document (last visited Apr. 4, 2005).



Copyright 2005 Northwestern University School of Law Volume 3 (Spring 2005)
Northwestern University Journal of International Human Rights

Negotiating this consent, however, turned out to be quite a challenge because there were
ax defendants. Only one of the accused, Sylvain Nsabimana, eventualy consented to
continue.>*” The defense was given until July 4, 2003 to submit their arguments as to how
to proceed. The remaining judges, Sekule (Tanzania) and Ramaroson (Madagascar) ruled
that the trid should continue with another judge “in the interests of judtice,” and defense
appealed.**® The appedls chamber held that the decision was within the discretion of the
trid judges, and that they had indeed ruled in the interest of justice.*°

Whilethe highly unusud Butare Stuation clearly presented a significant obstacle
for the Tribund, it nonetheless helped resolve how to efficiently ded with the redection
process. With that issue clarified, the most important event of the summer for the
Chambers was the approval by the Security Council of eighteenad litem judges. The
possihbility of usng temporary judges had been advanced in 1999 by an Expert Group
assembled to review the functioning of the ICTR and ICTY.*° The Expert Group
contemplated the use of former judges of ether tribuna, but President Fillay in her late
2001 request for apool of ad litem judges did not specify such aqudification.**
Presdent Rillay reiterated her request in her annud report of July 2, 2002, noting in
delicate language that the two ad hoc tribunas must be trested equdly, and in notably
stronger language that the addition of additiond judges was the only way ICTR would
ever finish itswork.*? Her point was unstated but nonetheless clear: the ICTY aready
had the nine ad litem judges it had requested, and the ICTR was taking backseat. The
Security Council findly acquiesced with Resolution 1321 on August 14, 2002, providing
for apool of eighteenad litem judges. However, whereas the ICTR had requested for
ninead litem judgesto be dlowed to St a any given time, the Security Council only
approved four.1** The judges were eected on June 25, 2003, and as of September 1,
2003, the first of these began sitting on the Ndindabahizi trid,*** and another would soon
take the place of Judge Magutu in the Butare case.’*> Simple arithmetic shows the poor
logic of thisdecison; if one ad litem judge must St with two permanent judges, then only
four trid chamber sections could be created. The (then) new President of the Tribund,
Erik Mgse, wrote on September 29, 2003° to ask the Security Coundil to authorize five
more ad litem judges, showing that with the resulting six sections the court could most

137 Trial to continue where it left off, says appeals chamber, Hirondelle News Service, October 1, 2003,
available at
http://www.hirondelle.org/hirondel | e.nsf/caef d9edd48f 5826¢12564cf004f 793d/f 98d9cd12db192¢c4c12565b
l33%05fabOZ?OpenDocument (last visited A pr. 4, 2005).

Id.
139The Prosecutor v. Pauline Nyiramasuhuko et.al., Decision in the Matter of Proceedings Under R 15bis
(d), 8V, ICTR Case No. ICTR-98-42-A15bis, available at
http://www.ictr.org/ENGL | SH/cases/Nyira/decisions/240903.htm (last visited Apr. 4, 2005). But see also
Dissenting Opinion of Judge David Hunt, ICTR Case No. ICTR-98-42-A15bis, available at
http://www.ictr.org/ENGL | SH/cases/Nyira/deci sions/240903hunt.htm (last visited Apr. 4, 2005) (holding
that the trial chamber had subordinated the accused’ s right to afair trial to interests of expediency, cost, and
the rights of victims and witnesses).
140 Evpert Group Report supra note 38, para. 48.
141 etter dated 9 July 2001 from the President of the International Criminal Tribunal for Rwanda
addressed to the Secretary-General, U.N. Doc. §2001/764 (Annexand Appendix), September 19, 2001.
142 seventh Annual Report, supra note 87, paras. 18-23.
143 etter to Security Council, supra note 7, at 3.
144 The Prosecutor vs. Emmanuel Ndindabahizi, ICTR Case No. ICTR-2001-71-I.
145 qupra note13s.

146 5ee generally Letter to Security Council, supra note 7.
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likely complete its anticipated case load by 2008 as the Security Council had ingtructed in
Resolution 1503 (2003).14” The Security Council granted his request on October 27, 2003
with Resolution 1512 (2003), which amended Articles 11 and 12 of the Tribund Statute
to dlow nine ad litem judges.'*® President Mase' s letter also described the system of
twin-tracking courtroom shifts to be used: each section will hear one “large” case and one
“amdl” case amultaneoudy, and courtrooms will be used by two different casesin the
mornings and afternoons. In order for the shift system to work, there would have to be
enough sections so that no judge would be on a case from morning until night. While
twin-tracking and shifting would mean that alarger number of cases will be heard, each
individua case will have to take longer due to switching off with another case, and the
Tribuna’ s resources (such as trandation services) will have to be at full speed to
accommodate the increased workload.**

V. RELATIONSBETWEEN RWANDA AND “ITS’ TRIBUNAL

Thisarticle has addressed severd issues at the ICTR that have negatively affected
the Tribund’ s output and some attempts to rectify them. At first glance, the decison to
replace Carladel Ponte might be thought to have been another such attempt at moving
things dong. However, other factors have been examined at such length because the
maor event of this summer, and the focus of this submission, may seem somewhat out of
place considering that so many other problems gppear to have been resolved, clearing the
way for agrong finish a ICTR.

The reaionship of the ICTR at large with Rwandalis so closely connected to the
practices and person of the Prosecutor hersdlf thet it can be difficult to separate one
relaionship from the other. Moreover, delays at the Tribuna and acrimonious
relationships with Rwanda seem to be part of one cycle which further compounds the
identity of the ICTR as awhole with the individua Prosecuto—Rwanda responds to
delays at the ICTR (in generd) by ceasing to cooperate with its primary representative in
Rwanda, the OTP, with the individual Prosecutor as its head., which in turn causes more
delays. Aswill be fleshed out in the following section, “Rwanda’ means not only the
government but also survivors groups such as IBUKA and AVEGA and post-genocide
Rwandan society at large.

It isawdl-known irony that, despite having requested the Tribund, Rwandawas
the only country to vote againgt Resolution 955 establishing it. By atwist of fate, Rwanda
had a seat on the Security Council at the time, and its representative expressed the new
government’ s concern that the masterminds of the genocide would only be punished by
imprisonment. Nonetheless, Rwanda pledged its cooperation. Further, because the ICTR
and ICTY had been established for the sake of legitimacy and expediency under the
Security Council’s Chapter VII powers rather than by optiona assent to atreaty, dl state
members of the United Nations (including Rwanda) were obliged to cooperate with the
Tribundls regardless of their disposition.>® As violence continued around Rwanda's

147U NS.C. Res. 1503, U.N. Doc SYRES/1503(2003), August 28, 2003 The projected number of cases still

to be brought were based on the Prosecutor’ s compl etion strategy.

148 JN.S.C. Res. 1512, U.N. Doc. SRES/1512 (2003), October 27, 2003.

149 etter to Security Council, supra note 7, at 4, 7.

150 The Security Council found under Article 39 of the U.N. Charter that the situationsin Y ugoslavia and
later Rwanda were threats to international peace and security. Article 41 establishes that, upon identifying
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bordersin 1995 (especialy in connection with refugee camps inhabited by Hutus fleeing
the victorious RPF), the Security Council also issued Resolution 978! reminding dll
states of thisduty. Thusit is abundantly clear that any failure by the Rwandan
government to cooperate with the ICTR is abreach of itsinternationa obligations—but
what if the Tribunal, ostensibly created for Rwanda s sake, displeases Rwanda? What,
one might ask, is a sovereign nation to do?

It isamost unnecessary to examine the degree to which the ICTR’s downess has
irritated Rwanda. However, asit isthe Prosecutor whose staff operatesin Kigdi, and the
Prosecutor’ s subordinates upon whom Rwanda most directly depends for its vindication
(through convictions and through the establishment of historicd fact), the office and
person of the Prosecutor is both an extremely precarious position and a particularly easy
target for Rwanda s frudtration. It is aso true that as one individua subject to
regppointment every four years, the Prosecutor’ s job is perhaps the single positionwithin
the two Tribunasthat is most vulnerable to palitics. All the delays described above,
while symptomatic to the Tribund at large, when combined with severd problemswithin
OTPwhich are described below, have the effect of making it appear as though the
Prosecutor him- or hersdlf has failled Rwanda. As this paper focuses on the decision to
dismiss Carladel Ponte persondly as well asto split the statutory mandate of her office,
thisandyds is resticted as much as possible to events within her own tenure.

Richard Goldstone may be viewed as the Prosecutor who got the bal ralling in
Arusha.’®? Next, Louise Arbour'®® oversaw the substantial development of the ICTR's
various capacities, and, as much as possible, attempted to rectify the serious problems of
incompetence within her staff.>>* Arbour’ s tenure also saw the exceptionaly crafty
capture of anumber of suspects by the use of secret indictments and investigations.*>°
However, Carladd Ponte inherited Arbour’s persstently underskilled saff aswell asa
faled “nationd indictment,” which attempted to place twenty-nine Rwandan accused on
one indictment under a Nuremberg-style theory of criminal conspiracy.**® The practice of
joining indictments had been used previoudy as one means of consolidating tridsto
conserve resources and save time where the same witnesses and same patterns of fact
could be used against multiple accused,*®” but the indusion of twenty-nire individuals,
mostly government figures, was smply too broad. One of del Ponte’ sfirst tasks upon
arivd in 1999 was to completely reorganize the prosecution strategy by bresking up the
one “super-indictment” into internally consistent, manageable, smdler groups. The work
required to assemble Arbour’ s twenty-nine-person nationd indictment strategy had

such threats, the Security Council may then call on members of the UN to cooperate with its chosen plan of
action to deal with such threats.
151 J.N.S.C. Res. 978, U.N. Doc. SRES/978 (1995), February 27, 1995.
152 J.N.S.C. Res. 936, U.N.Doc. SRES/936 (1994), July 8, 1994.Gol dstone was already the Prosecutor for
Y ugoslaviawhen hewas installed for Rwanda.
153 Arbour replaced Goldstone in 1996. See U.N S.C. Res. 1047, U.N. Doc SRES/1047 (1996), February
29, 1996. For more information on the selection of Goldstone and Arbour, see also 1 MORRIS, supra hote 4,
at 384-387.
154 Thierry Cruvellier, Arbour, the Maplewood Eagle, DIPLOMATIE JUDICIARE, 2001. Available at
?ggp://www.di plomatiejudiciaire.com/UK/Book1.htm See supra, note 23.
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156 Court Quashes Appeals, DIPLOMATIE JUDICIARE. (Author and date not given in original). Available at
http://www.di plomatie udiciaire.com/UK/T piruk/ TPIRUK4.htm See supra note 23.
157 Combs, supra note 109, at 138-139
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drawn OTP' s resources away from other cases in progress, so del Ponte had the
additiondl disadvantage of inheriting an office well behind schedule aready.™®® And, as
noted before, she took up her post in the aftermath of the Appeals Chamber order to
release Barayagwiza. She also walked into afirestorm of controversy over what was
referred to in this author’ s experience as “the famous laughing case,” where, during
testimony by avictim about sexua assault, judges and defense counsel engaged in “jovid
banter” and ajudge may even have laughed doud.**®

The immediate about-face in Rwanda s approach to OTP once del Ponte
reclamed the Barayagwiza triad showed quite clearly that Rwandawas willing to use its
power to manipulate the Tribunal and that it would openly direct itsire at the Prosecutor
person':;l%/. Of course, the apped's chamber had suggested that OTP had been derdlict in
its duties"®*—but the outcome of Barayagwiza s appedl had virtually nothing to do with
del Ponte’ s own competence or her persona agenda, as she had only recently taken
office. Rwanda dready appeared to be grasping for straws to exert its influence.

Severd other crises during del Ponte' s tenure have poisoned relations with Rwanda
and the Tribuna. One of these was the acquiitta of Ignace Bagilishema, which del Ponte
attributed to the incompetence of her subordinate who was promptly fired. She adso fired
the deputy prosecutor, who at the time was based in Kigdi.*®* Del Ponte was confident
that she could take back Bagilishema on appedl, but was mistaken.*®? Another episode
was the discovery that persons wanted for genocide by the Rwandan government had
actually been employed by the Tribunal as investigators.1®® And finally, 2002 saw
aurvivors groups and the Rwandan government accuse the Tribund of faling to
sufficiently protect witnesses.

The concerns about wanted genocidaires working at the Tribuna were closdy
linked to other concerns related to witness protection—it was ethicaly wrong for such
sugpects to be on the staff, and it represented a glaring adminisirative mistake, but it dso
threatened to destroy the criticad anonymity of the witnesses themselves. Upon the
Rwandan government’ s criticiam of the Tribund’ s witness protection, the Registrar
(Adama Dieng) invited the government in March, 2002 to compose ajoint pand to
investigate. However, Dieng withdrew this invitation shortly theregfter, as he quickly
redlized that Rwanda s demands for such an inquiry were far too expansive, at least with
reference to his own statutory powers. Dieng aso expressed regret that Rwanda's
demands displayed alack of respect for the judicial independence of the Tribund. 1

158 Id

159 Helena K ennedy, The Grand Inquisitor, THE GUARDIAN, March 6, 2002

160 jean-Bosco Barayagwizav. Prosecutor |1, Decision, supra note 17.

1811 a spate of firings, certain among the dismissed alleged that the decision had been racist; del Ponte
flatly replied that the people fired were simply incompetent.

162 See generally The Prosecutor v. Ignace Bagilishema (A ppeals Chamber) Judgment, ICTR Case No.
ICTR-95-1A-A, December 13, 2002, available at

http://www.ictr.org/ENGL | SH/cases/Bagilishemaljudgement/acjudge/131202.htm (last visited Apr. 4,

2005).

163 v/ictor Peskin, Rwandan Ghosts: Eight Years After the Genocide, an International Tribunal is Failing to
lS&rt the Criminals from the Victims, LEGAL AFFAIRS, 2002-OCTOBER Lega Aff. 21.

185|CTR Pressrelease, The Registrar Decides to Withdraw His Proposal to Establish a Joint Commission to
Investigate Allegations of Mistreatment of Witnesses from Rwanda, April 17, 2002, available at
http://www.ictr.org/ENGLISH/PRESSREL /2002/9-3-10.htm; ICTR Press rel ease, Statement by the

Registrar on the Response of the Government of Rwanda to the Proposal to Establish a Joint Commission
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There appears to be some substance to Rwanda’ s ongoing concerns about the
safety of witnesses. In December 1996, a witness was killed with his daughter, brother,
nephew and seven others. The witness had asked investigators for protection, and was
advised to cdl the investigators in case of trouble. The nearest telephone was more than
20 miles from his home. The next month, January of 1997, another witness and her entire
family of eight were killed after returning from testifying in Arusha®®However,
information asto precisaly why these people were killed does not appear to be readily
avaladle, i.e, it isnot certain whether they were killed in connection with their testimony
or for other, unrelated reasons. It should be noted with regard to these concernsthat, like
virtudly every other section of the ICTR, the Victim and Witness Protection Unit started
from scratch and has developed its protection capabilities substantially. 6’

Reations with the Rwandan government deteriorated yet again later in 2002.
Presdent Pillay had invited Rwanda s Minister of Justice and Prosecutor Generd to visit
the Tribund, and they cancedlled their trip on December 10, 2002. President Fillay had
written to the Security Council twice that year, requesting that the Security Council “use
such measures as it deemed gppropriate to ensure that the Tribuna could mest its
mandate.”*®® Thiswas athinly veiled request for help in dedling with an increasingly
intranggent Rwanda; two trial chambers had been brought to a andstill by Rwanda's
refusal to issue travel documents for witnessesto travel to Arusha.*®® After Rillay’'s
second request for help, the Security Council responded by issuing Resolution 1431 on
August 14, recdling their previous Resolution 955 on 1994 to much the same effect, and
reminding “dl sates’ that they are bound to comply with the Tribund dueto its Status as
an organ of the Security Council pursuant to Chapter V11 of the UN Charter. 17

In July, 2002, Judge Claude Jorda (President of the ICTY) and Carladd Ponte
discussed the Tribunalsin a closed session of the Security Council. 1 While the text of
del Ponte's commentsis not publicly available, the Permanent Refreﬁntative of Rwanda
to the UN addressed a seething response only three days later.}”* This document contains
alitany of complaints about the Tribund, and as such is the most useful source for
examining the “beginning of the end” of Rwanda s relaionship with the Prosecutor. Its
mgor points are summarized and discussed below.

(1) While the government agreed that certain survivors groups had boycotted
the ICTR, the government has not influenced this decison. The boycotts
continued because of the ICTR' sfailure to engage in congructive didogue

to Investigate the Allegations of Mistreatment Coming from Rwanda, March 28, 2002, available at

http://www.ictr.org/ENGL I SH/PRESSREL /2002/9-3-09.htm.

166 Nasser Ega-Musa, Another Failure of Justicein Africa, WASH. POST, March 06, 1997

167 The nascent character of witness programs was noted in the Paschke Report, supra note 51, at para. 54.

The follow-up report one year later lamented a continuing lack of experienced staff and an inability to

integrate witness management with witness protection. See Follow-Up Report, supra note 59, at 57-62. For

more recent devel opments, see generally Eighth Annual Report, supra note 53, at paras. 70-72.

168 1 N. Doc. §/2002/847, July 26, 2002; U.N. Doc §/2002/923, August 8 2002.

189 These were the Niyitigeka case in Chamber 1 and the Butare case in Chamber 2. Butare |ost the

ec!)uival ent of fivetrial weekswaiting for witnesses. See Eighth Annual Report, supra note 53 at 9.

10 UN.S.C. Res. 1431, U.N. Doc SRES/1431(2002), August 14, 2002.

1" Official communiqué of the 4581st (closed) meeting of the Security Council, U.N. Doc g/pv 4581, July
2002.

%;2 Letter dated 26 July 2002 from the Permanent Repr esentative of Rwanda to the United Nations

addressed to the President of the Security Council_, U.N. Doc. §2002/842, July 26, 2002.
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with the groups and with the government. (The report aso condemns Adama
Dieng for “unilaterdly withdr{awing] the offer” to discuss witness protection,
as discussed above.l )

(2) The accusation that Rwanda had not responded to requests to transfer
witnesses in custody was false. Rwanda cites one case in which the requested
witnesses were wanted in Rwanda s gacaca proceedings, and authorities
notified ICTR to that effect.' ™

(3) A “campaign of misinformation”"® has aleged that Rwanda had changed its
requirements for issuing travel documents to witnesses. Rwanda said there
had been no such change except that, whereasit formerly only required a
letter of sponsorship from ICTR, it now required the same submissions from
witnesses as from al other applicants for travel documents. These included,
e.g., aphotograph and a certificate that the applicant was not facing any
crimina charges. In judtifying this policy, Rwanda took advantage of the
opportunity to take a swing at the ICTR: “the government has had frequent
reports of deaths of witnesses in unexplained circumstances after their
testimony at the ICTR...the Government cannot ensure the protection of
witnesses. ..without complete information on their identity.”*"®

(4) Although the Government admitted it had not supplied requested documents
to the ICTR, this was because the request was made on short notice, and the
state of Rwanda' s public records requires time to produce them. Ddl Ponte's
dlegation that Rwanda might intentionaly be withholding information was
dismissed as “most absurd.”*"”

Thefifth “defensve’ section of the Rwandan government’ s response addresses
Rwanda s * dleged failure to cooperate in investigations of human rights violations by the
RPA in 1994,"1"8 which will be discussed at length later. The response then goes further
by catdoguing the fallures of the ICTR, which indlude:

(1) thelow number of adjudications and length of trias, which threatens to
necessitate the release of some suspects, and attendant high costs' ®

(2) thefailureof the ICTR to rein in rampant corruption in multiple areas™®°

(3) thefalure of the ICTR to “reach out” from its erroneous location in
Arusha to the people of Rwanda'®*

3d. at 3.
174)d. at 3-4.
1751d. at 4.
178 1d. at 4. Whileit may be assumed that this allegation includes the witness deaths described above,
Egvanda' s statement does not corroborate or explain this charge at all.
Id.
178 |d at 5. The RPA isthe Rwandan Patriotic Army, the forces of the RPF or Rwandan Patriotic Front.
1791d. at 6-7.
180 |d. at 9-10.
181 1d. at 10-11.
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(4) thefailure of the Tribund to hold sometrids in Rwanda as had been
promised & its inception'®?

(5) the“dandesting’ transfer,3 by the Prosecutor, of her officesto Arusha,
maintaining only a“skeleta presence’'®* in Kigdli in contravention of the
Statute

(6) thefact that OTP s gppellate atorneys were based in the Hague. This could
not “meet any reasonable objective other than misuse of resources especialy
becauise appedl's hearings are normally conducted in Arusha”'&

(7) that the detention facility in Arushawas mismanaged, dlowing one detainee
(unnamed) to send threatening emails and one to maintain awebdgte from
within

In effect, thislist of problems seems more like an “ affirmative defenss” by
Rwanda— away of saying, asin crimind law, “yesjudge, | did it, but heré swhy you
should forgive me” That is, if the am of Rwanda’ s response was to respond to
alegations of non-cooperation, why was it dso necessary to describe (in unusudly
undiplomatic terms) the failures of the Tribuna? The find section of Rwanda' s response
clearly foreshadows the endgame to come in the summer of 2003—mogt Sgnificantly,
demanding that a Prosecutor be appointed for only Rwanda and that the Rwandan
government and genocide survivors be consulted as to how to resolve the Tribund’s
problems. According to Rwanda s statement, dl the problems mertioned must be
rectified for the sske of rescuing the ICTR' s credibility in Rwanda. 8 Thisbrings usto an
extremely important but uncomfortable point: the Tribuna for Rwanda, as a court of law,
isnoat, in fact, a Tribuna for Rwanda. It isacourt amed a deciding, in terms of the most
advanced jurisprudence available, whether or not individual s are guilty of pecificaly
defined crimes. Clearly, these decisions can not be made in a vacuum. But neither should
they be influenced by any other factor than the truth—not even by Rwandaiitsdlf.

Whatever the outcome of the above exchange at the UN, relations with survivor
groups IBUKA and AVEGA remained acrimonious throughout most of 2003187 Yet
subgtantia strides were dso made in preparing for the final push to finish the Tribund’s
work. The Eighth Annua Report of the President of the Tribuna to the Security Council
covers July 1, 2002— just before the controversy above—through June 30, 2003,
immediately before the ultimate decisons regarding the Prosecutor. OTP s strides during
that time (January 2003), induded findly hiring a Deputy Prosecutor to replace Bernard
Muna, whom Carladd Ponte had fired. This was Bongani Mgola, a South African
lawyer, and unlike Muna, he was indeed stationed at Arusha as the Rwandan government
had lamented. Although this position was absolutely critical for managing prosecutions
while del Ponte remained in the Hague, it had gone unfilled for more than fourteen
months. Mdanie Werrett (UK/Zimbabwe) was also hired as Chief of Prosecutions and

18219, at 11.
18319, at 12.

18414, at 11.
185 Id

18619, at 12.

187 Tripunal's Groundbreaking Achievements Continue, ICTR Newsletter Vol. 1, No. 1, June, 2003,
available at http://www.ictr.org/ENGL I SH/newsl etter/june03/june03.doc (last visited Apr. 4, 2005).
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stationed in Arusha as well.*88 OTP further refined its completion strategy by whittling
down to 26 the number of suspectsleft to pursue, '8 identifying some 40 suspects to be
“deferred” to various national courts,"*° launching its more complex cases, streamlining
the number of witnesses to be caled, and stepping up itslevd of activity in generd in
order to prepare for the increased casdload that would result as the newly approved ad
litem judges arrived.

Within the registry, numerous adjustments were made and an “ External Relations
and Strategic Planning Section” created to facilitate cooperation with Rwanda, civil
society groups, etc.'** The African Union, with its rhetorical emphasis on human
rights*®? launched in Durban on July 9, 2002. Registrar Adama Dieng attended the
summit to promote the ICTR and push for the formation of atrust fund for victims, but
was unable to secure a resolution pledging greater support from the new organization due
to time congtraints. **3 However, he was notably able to visit Kigdi in March, 2003 on a
sort of goodwill tour. Dieng met with high-ranking officiads of severad Rwandan
government agencies to promote cooperation, and visited “ solidarity camps’ and
memorid stes'®*

Just before the decision was made to replace Carladel Ponte, relations with
Rwanda seemed to be on an upswing. The spokesman of the Tribund and the chief of the
newly formed Externd Reations and Strategic Planning Section, Roland Amoussaga,
visted Rwandafor five daysin July, 2003. Amoussaga met with representatives of the
survivors groups, politicians, human rights figures, and the Prosecutor Generd of the
Rwandan Supreme Court, Gerdd Gahima. The “ice-bresking” talks were “candid and
cordid” and were intended to “revive, pursue, and develop a better and harmonious
working relationship” with the Rwandan parties'®” Nonetheless, this and other positive
developments of 2003 do not appesar to have repaired the years of struggle aready
discussed in thisartidle.

188 | CTR Press rel ease, Deputy Prosecutor Takes Office, January 29, 2003, available at
http://www.ictr.org/ENGL | SH/PRESSREL /2003/331.htm(last visited Apr. 4, 2005).

189 Eighth Annual Report, supra note 53, at 4. Of course, it could turn out that some of these 26 are already
dead or could never be located, so fewer than 26 may eventually betried in Arusha.

19014, Notably, 15 of these could be sent to countries whose courts apply universal jurisdiction, and the 25
others, who were relatively low-level suspects, could be deferred to Rwanda as long as the death penalty
would not be imposed.

19114, para. 14.

192 see, e.g., The Constitutive Act of the African Union, Art. 3, available at http://www.africa-
union.org/About_ AU/AbConstitutive_Act.htm (last visited Apr. 4, 2005).

193 Ejghth Annual Report, supra note 53, at para. 66

194 | CTR Press Rel ease, Strengthening Co-oper ation Links Between the Tribunal and Rwanda, March 7,
2003, available at http://www.ictr.org/ENGLISH/PRESSREL /2003/338.htm(last visited Apr. 4, 2005).

195 Eighth Annual Report, supra note 36 at 4. Of course, it could turn out that some of these 26 are already
dead or could never be located, so fewer than 26 may eventually betried in Arusha.

198 1d. Notably, 15 of these could be sent to countries whose courts apply universal jurisdiction, and the 25
others, who were relatively low-level suspects, could be deferred to Rwanda as long as the death penalty
would not be imposed.

197 |CTR Press Release, ICTR, ICTR Initiates Major Moves to Strengthen Relationship with Rwandan
Genocide Survivor Groups, July 28, 2003, available at
http://www.ictr.org/ENGL I SH/PRESSREL /2003/352.htm(last visited Apr. 4, 2005).
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A. The Decision is Made

As mentioned above, one way to effect a Sgnificant change a the ICTR isby
changing the Prosecutor. And if thisis going to be done, it can be accomplished most
amply at the end of the Prosecutor’s mandate. Thus, regardless of the roller-coaster
relationships which | have been describing between the ICTR, Rwanda, and Carladel
Ponte personally, August was the last available opportunity to take advantage of that one
possbility. Indeed, Kofi Annan made a statement in late July that struck many at the
ICTR as strange: he announced, before the decision was made to dismiss dd Ponte, that
the time had come to split the Prosecutor’ s mandate. '8 In Arusha's OTP hdlways, it was
taken as aforegone conclusion that the decision to dismiss “the boss’ had aready been
made, or Annan would have refrained from making such a statement prematurely. In
Annan’s opinion, it was important that whoever was at the helm of prosecutions during
the find stages of the two Tribunds be able to devote him or hersdf entirdy to asngle
cause. His statement gppears diplomaticaly worded to avoid the insnuation that Rwanda
was the squeaky whedl needing the grease. Indeed, neither the statemernt nor the
resolutions etablishing the resulting two mandates made any ingnuation that the ICTR
had “ underperformed.”

Annan'slogic is difficult to dispute. Asde from the inevitable lag time it will take
to orient del Ponte' s successor, Hassan Jalow of the Gambia, and to complete whatever
reorganizations are necessary, it stands to reason that having aleader on site will be more
efficient than having one who must shuttle back and forth to Holland and run another,
equaly complex tribund for Yugodavia a the same time. Moreover, the office of the
Prosecutor is perhaps the most influentid factor in deciding who gets arrested,
prosecuted, and convicted or acquitted, because the Prosecutor makes the ultimate cal on
whom OTP prosecutes and then directs the cases againgt them. Thus it is exceptiondly
important to have a devoted and competent person in that office, and the turnover which
has now occurred was essentidly the last chance to make any change beforethe ICTR's
time expires. Whoever emerged from the debate as the last Prosecutor would be the
person who sedled the ICTR's place in history as either asuccess or afailure. Mr. Jalow
comesto ICTR from a position as ajudge on the Specid Court for Sierra Leone, a hybrid
UN/domestic body that iswiddy lauded as amore efficient model for tribunads and one
that appears to have learned many lessons from the ICTR.**° At least one critic has
indeed attributed the relative success of the SCSL to the efficiency of its Prosecutor,
David Crane of the US, which suggests that Mr. Jallow may have had the opportunity to
learn some lessons from the SCSL aswdll.?% It may aso turn out to be significant that

198 | etter dated 28 July 2003 from the Secretary-General addressed to the President of the Security
Council, U.N. Doc $/2003/766, July 29, 2003.
199 For ageneral introduction to the SCSL and the circumstances surrounding its creation, see Human
Rights Watch, The Jury Is Sill Out: A Human Rights Watch Briefing Paper on Serra Leone, July 11, 2002
available at http://hrw.org/backgrounder/africals-bck0711.htm See also Nsongurua J. Udombana,
Globalization of Justice and the Special Court for SierraLeone’s War Crimes, 17 EMORY INT'L L. REV. 55
ring 2003).
gg)For ageneral discussion of the relative advantages and disadvantages of hybrid courts and “lessons
learned,” see LauraA. Dickinson, The Promise of Hybrid Courts, 97 A.JI.L. 295 April 2003. The SCSL
model and Crane' s practical approach are praised in Major Jeffery L. Spears, Sitting in the Dock of the
Day: Applying Lessons Learned from the Prosecution of War Criminals and Other Bad Actorsin Post-
Conflict Iraq and Beyond, 176 MIL. L. REV. 96, 160-164 (June 2003).
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Mr. Jlow is African, providing asort of culturad understanding that will facilitete the
sengitive work of inter- African cooperation on such matters as investigations, arrests, and
extraditions.

Perhaps mogt importantly, Mr. Jdlow iswell acquainted with the ICTR’ s various
handicaps because he was a member of the “Expert Group” [to Review the Effective
Operation and Functioning of the ICTR and ICTY] which thoroughly investigated both
the ICTR and ICTY in 1999. Notably, the Expert Group announced in January 2000 that
“midway in thelife of both ad hoc tribunals...there was no compelling reason to
recommend an amendment of the Statute to provide a separate Prosecutor for the
ICTR.”?** The Expert Group found that, were the ICTR and ICTY being created anew, it
would be logical to consider having two separate Prosecutors.>°? However, a the time of
the report, the tribunal's were working with “a solid body of five years of experience’?%®
which was performing reasonably well, consistent with the report’ s general suggestion
that many of the ddaysin baoth tribunas had been inevitable given their novel and unique
character.?**

B. The Idea of A Separate Prosecutor

As evidenced by the Expert Group Report, the idea of a separate Prosecutor for
ICTR has been around for some time. Rwanda had requested a separate Prosecutor at the
very outset, %% and it seems obvious that it may have been wise at the very outset to
provide one, but using Justice Goldstone for both had severa advantages. Firg, it avoided
the delay of finding someone equdly as quaified as Goldstone to handle Rwanda—and
as noted earlier, in thefirgt days of ICTR, any additiona delay would have been
politically unssemly. Next, asingle Prosecutor held the promise of a unified strategy and
aunified understanding of the work to be done for both Tribunas. The next possible
juncture to split the mandate would have been when Goldstone was replaced by Louise
Arbour in 1994, but it might be reasoned that ICTR had barely gotten off the ground, and
to put in anew person may have damaged the ICTR in the bud. It may dso have Smply
been too early to assess whether the one- person strategy was working properly.
Alternatively, of course, this may have been the very best time to make the move, so that
the crucia years of the ICTR’ s devel opment would have been guided by a sngle, focused
leader. The next opportunity to assign a Prosecutor for Rwanda came when Louise
Arbour departed in 1999 and was replaced by Carladd Ponte. If a Prosecutor for Rwanda
was serioudly being considered at that point, the Expert Report was poorly timed, asit
came about a month after del Ponte had already been ingtalled. Nonetheless, the Report’s
relatively rosy assessment of the issue must have comforted the Security Council thet all
was going to plan.

At least one member of the Security Council had recognized by 1999 that a
dedicated Prosecutor for Rwanda was a superior idea. According to the United Kingdom

201 | CTR Press Briefing, January 31 2000, available at
http://www.ictr.org/ENGL | SH/pressbrief/2000/brief20000131.htm(last visited Apr. 4, 2005). See also
Expert Group Report, supra note 38.

202 Expert Group Report, supra note 38, para. 254.

20314, para 255

204 5ee, e.g., id., para 264.

205 gpeech to U.N.Security Council by Rwandan Ambassador Bakuramutsa, U.N. Doc. S/PV.3453, at 15.
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mission to the UN, the UK had been a proponent of a separate Prosecutor at least this
early for several reasons.?%° The UK’ s support for the idea had nothing to do with the
person of the Prosecutor, but rather several pragmatic factors: first, that the work load
smply demanded a person who could be physicaly present. Next, there was a need to
combat a public perception that Rwanda was continuing to get less attention from the
UN. Thiswas of particular importance considering the predominant perception that many
of the atrocities in Rwanda had occurred as aresult of the UN' s earlier inattention.

The opportunity to select a dedicated Prosecutor for Rwanda has only presented
itsdf four times. Conddering the continued low output of the ICTR between the most
recent times the issue has presented itsdlf, the entire Security Council seemsto have
come around to the UK’ sway of thinking (thisis not to suggest, of course, that the UK
was more responsible for the decison than any other sate). A diplomatic source in the
Russan Federation misson to the UN confirmed that his country smply felt that a
separate Prosecutor would be more effective, as did alegd officer in the Chinese
mission.?’

C. Ulterior Motives?

All these affirmative reasons to ingta| a dedicated Prosecutor for Rwanda
notwithstanding, it Smply seems dl too expedient for the predominatdly Tuts Rwandan
government, naturally comprised of many former RPA figures®%® to have secured the
dismisA of a Prosecutor actively engaged in investigating war crimes the RPA may have
committed in taking Rwanda and toppling the genocidd Interim Government. It must be
noted, of course, that there is nothing to suggest acts of genocide by the RPA (i.e, againgt
Hutus), but it was established even before the Tribunal was created that the RPA broke
certain rules of war.2%° In negoatiating the Tribund’s statute, the Rwandan government
had strongly opposed a broad mandate, arguing that the focus should be on “the crime of
crimes,” genocide—which, dthough it may have committed other crimes, the RPF had
not committed.>*° A cynical observer might reason that the new government could easily
foresee the prosecution of RPA war crimes and argued for a narrow mandate to obviate
exactly that possbility. Rwanda s efforts notwithstanding, the Tribund’ s mandate does
not in any way limit the Prasacution from pursuing possible crimes of the RPF asit does
not name any specific perpetrators. Indeed, if the Tribund isto ded with the entire
Rwandan tragedy, it may be of historical and equitable vaue to prosecute Tuts war
criminds aswel as those committed by Hutus.

Investigating crimes by the RPF has been atheme of del Ponte' s entire mandate,
beginning shortly after her arriva at ICTR. Louise Arbour had publicly stated that she

206 Telephone conversation by author with Catherine MacKenzie, 1% Secretary, Political Section, UK
Mission to the UN, on December 8, 2003.
207 Telephone conversations by author with officers at Russian Federation and Chinese missions, both of
whom wished to remain anonymous, on December 8, 2003.
208 \Who, notably, were at the time of the decision simultaneously cementing their power in Rwanda by
taking, in alandslide, the country’ sfirst post-genocide presidential election. See Marc Lacey, Rwanda to
Elect President For 1st Time Since Killings N.Y. TIMES, August 24, 2003
209 Final Report of the Commission of Experts Established Pursuant to Security Council Resolution 935
§1994)'§| [1(c), U.N. Doc. §/1994/1405 (Annex), December 9, 1994.

10 speech to U.N. Security Council by Rwandan Ambassador Bakuramutsa, supra note 205.
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felt such investigations were necessary,** but according to Diplomatie Judiciare, opinion
a ICTR was that the task was “ officidly impossble’ because of the risk that Rwanda
would have used its power to shut the entire Tribuna down in retaliation.?2 However, in
the aftermath of the Barayagwiza fiasco, it was claimed that del Ponte had so finessed
relations with Rwanda that investigating the RPF had become a possihility.?® She
broached the topic (without naming any suspects) with Rwandan President Paul Kagame,
who had been the leader of the RPF/RPA before taking office, again focusng on the
“bigger fish’ (such asthe RPA military leadership, some of whom would have been
rewarded for their service to the RPA with pogtionsin Kagame' s government) rather

than the “smdler fry.” Diplomatie Judiciare and other commentators credited del Ponte's
initiative as a symbol of anew power dynamic between the ICTR and Rwanda, an
assertion of the Tribunal’s, and her own, independence.?'* Other commentators
applauded the move, noting that the prosecution of only Hutus, when Tutsis had also
committed crimes, including atacking refugees from Rwanda living in Zaire, made the
ICTR look like victor’ sjustice™®

Thus investigations began, and caused tensions between the ICTR and Rwanda
throughout del Ponte's mandate. These tensons came to a head in December 2002, after
dd Ponte met in the Hague with members of exiled Rwandan opposition groups
consdered by Rwandato be implicated in the genocide, ostensibly to gather information
about possible RPF crimes?'® A statement by Rwandan authorities aleged that by
meeting these parties she had “lost the mora authority to handle cases related to the
Rwandan genocide.”?*’Del Ponte fired back in a speech to members of Britain's
parliament, saying that Rwanda was being uncooperative because “we have real reason to
believe that powerful dementsin Rwanda are vehemently opposed to the investigations
[of aleged RPA crimes].”?® Ininterviewswith Diplomatie Judiciare, del Ponte dso
reiterated that Rwanda had no influence whatsoever over whom she may or may not
meet, and that Rwanda was only objecting to that particular meeting because it had
become palitically expedient to cdl for her resgnation.

At the time of this crigs, there had been atwo-and-a-half month bresk in
investigations of the RPF. Del Ponte made clear that, athough the Rwandan government,
particularly the military, had refused to cooperate with the investigations, the bresk was
purely for practical reasons such as the departure of staff, and should not be seen asany
kind of capitulation by OTP. 2*°Investigations had already resumed in November 2002,
and del Ponte dready had drafts of indictments that she planned to release when OTP had

211 | an Fisher, Crisis Points Up Tough Choices for Tribunal on Rwanda, N.Y. TIMES, December 19. 1999.
212 gtgphanie Maupas, The ICTRis Not a Winner’s Court, DIPLOMATIE JUDICIARE, December 15, 2000.
Available at http;//www. diplomatiejudiciare.com/UK /tpiruk/Prosecutor6.htm See supra note 23. Note that
grfgs article has not been retained in the new International Justice Tribune archives.
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214 1d. See al so Shenk, supra notel?.
215 See Missing, THE ECONOMIST , December 23, 2000; Prosecutor Accused, THE ECONOMIST , August 23,
2003.
218 Arnaud Grellier and Frédéric Legrand, There Has Been A Two And A Half Week Break in Investigations
into the RPA, DIPLOMATIE JUDICIARE, December 4, 2002, available at
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gathered enough evidence. While she had expressed agod of issuing RPF indictments by
the end of 2002, this was not to be.?*°

De Ponte was scheduled to meet with various officidsin Arushaafew days after
her address in London, but the Rwandan authorities cancelled and inssted that Pierre
Richard Prosper, the US Ambassador for War Crimes | ssues, be present a any
negotiations scheduled for the future. Rwanda swithdrawa prompted President Rillay' s
|letter to the Security Council asking for help mentioned earlier. Commenting on del
Ponte' s recent actions, Rwanda s Justice Minigter, Jean de Dieu Mucyo, raised severd
concerns in asngle statement:

She wants to play the game of balance, doubtless because of palitical
pressure. But how can she compare Bagosora®?* to a[RPA] soldier who
killed a neighbor whom he suspected of having killed his family? These
are clearly crimes, but can they redly be compared to genocide? What's
more, our legd system is dealing with the case [sic] and people have
aready been tried and convicted.??2

Mucyo aso stated that del Ponte was “inexplicably. ... mixing politics and justice”??®
and that Rwanda had “ difficulties with individuals and not with the ingtitution”2%* hinting
at Rwanda s persona animus towards the person of the Prosecutor.

On the same day as Mucyo's statements, del Ponte criticized Kigdi for trying to
inject its own political agendainto her work and stated that the Rwandan government had
actudly intimated to her in private that the red reason for Kigdi’s outrage over her
meeting the exile groups had indeed been indignation over her RPF investigations.?®® As
if responding to Mucyo, she stated that she was indeed working on limited resources, and
that as aresult genocide trids had to remain top priority, with RPF investigations coming
second and at a different pace.?*® Nonetheless, she intended to bri ng dl of her indictments
by 2004 (gpparently assuming that she would <till be a her post).?2

Rwandafindly got its mesting between del Ponte, Justice Minister Gahima, and
Pierre Richard Prosper in June, prompting speculation that del Ponte had bowed to
Rwanda' s pressure and cancelled RPF investigations. Her staff refuted the ideaas
“absolutely fase,” noting that no such dedl could be struck through negotiation, and that
even though Rwanda had the right to carry out RPF investigationsitself, the ICTR has
primacy over any such domestic jurisdiction. OTP wasin fact dill conducting
investigations. 22
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D. Endgame

Del Ponte had stated in December, 2002 that she would seek a second term to
continue her work a ICTR and ICTY because she was busy in both, apparently not
contemplating that she might find hersalf working on one and not the other. Not
surprisingly given dl the controversies | have described in this paper, Rwanda had
aready begun to suggest that she should not get that second mandate. Speculation
abounds that Rwanda supported the dismissa of Carladd Ponte from the ICTR asan
attempt to avoid further investigation into the possible crimes of the RPF/RPA and asan
ad hominem attack on the personification of poor relations with the Tribuna.??° This
appears to have been the suspicion of human rights groups such as Human Rights Watch,
who wrote to the Security Council on August 7, 2003, acknowledging legitimate
concerns regarding management and/or efficiency, but urging the membersto “ensure
that changes do not undermine the independence and impartidity of the ICTR, indluding
in prosecuting. ..members of the Rwandan Patriotic Army.”?%°

After Kofi Annan’s July 28, 2003 announcement recommending del Ponte's
replacement, Rwanda registered its support for theidea. A satement from Rwanda s
Minigtry of Foreign Affairs was submitted to the Security Council just one day before del
Ponte was to appear to discuss Annan' s proposa. The statement expressed Rwanda's
concerns over inefficiency and the lack of atention paid to ICTR and Rwanda, aswell as
the “usud suspects” incompetence, corruption, fee-plitting, nepotism, etc. Del Ponte, in
the closed session the next day, mentioned in her own defense the possibility thet
replacing her would derail the RPA investigations®** The Security Council was
unconvinced.

V1. CONCLUSION

It seems clear that by dedication and physical presence, anew Prosecutor for
Rwanda may be able to dleviate some of the problems discussed in this paper.
Furthermore, one might even speculate that the cost of hiring another individud
atogether might not be much more than the cost of shuttling one Prosecutor back and
forth across the globe. So, consdering that efficiency is and should be aprimary concern
moativating the Security Coundil, it isdifficult to dispute that the decision taken this
August was the correct one. This said, however, it aso appears that Carladd Ponte may
have been an unfortunate scapegoat. As described in this article, many of the ICTR's
problems which irritated Rwanda and the international community had very little to do
with the Prosecutor hersdf. Dd Ponte, with arguably the Tribund’s “dirtiest work,” and
one of few top officias who interacted with Rwanda (as well asthe UN Security
Council) directly, served as a lightning rod for these frustrations which were not of her
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own making. Severa other problems, such asissues with infrastructure like trandation
equipment, were just nearing resolution when del Ponte lost haf her job. This may not
have any bearing on the vaidity of the decision to replace del Ponte, but as a person who
has worked at the Tribund, this author would sympathize with a saddened del Ponte who
might have felt she was just about to hit her dride.

The new Prosecutor, Hassan Bubacar Jallow, has been hailed as an excellent
choice for hisjob.%*? It is dso a credit to the Security Council that a replacement for del
Ponte was found with a speed dmost unknown in the UN, thus preempting what could
have been a disagter if the position had gone unfilled for any length of time. However,

Mr. Jdlow has come to the Tribund at the busiest period in its history, and will be under
more pressure to perform than any of his predecessors. As noted at various pointsin this
aticle, so much of the work the ICTR must accomplish before 2008 depends on
circumstances largely beyond Mr. Jalow' s control. His legacy will depend on the smooth
and integrated functioning of disparate eements of the Tribund, many of which have

only recently achieved full speed, such as court scheduling, the availability of witnesses,
and language services. It must aso be noted that heightened output in Arushawill put a
corresponding strain on the appeals chamber in the Hague, and the Security Council must
be willing to provide for those needs aswdl if the ICTR’ s cases are to continue moving
aong swiftly.

At thiswriting, the issue of prosecuting RPA war crimes remains unresolved. An
aticle by Internationa Crisis Group suggests that during a May, 2003 meeting in
Washington, Carladel Ponte agreed in principle to step asde and allow Rwandato
handle such prosecutions domestically, intervening only if Rwandafailed to do so
satisfactorily.?® However, no further evidence of this agreement has been found, and at
any rate dd Ponte' s dismissal would likdy make such an informa agreement void. A
diplomatic source a the UK mission to the UN was adamant that Mr. Jalow, aswell as
the Security Council, was fully aware that the investigation of the RPF has not been
removed from the ICTR’s agenda with the removal of its chief proponent.23* With Mr.
Jdlow permanently present in Arusha, and, perhaps even more importantly, with crucia
subordinate postions filled shortly before his arriva, OTP may indeed be substantialy
more cgpable of carrying out thisimportant task expediently.

Whatever the outcome of thislong and arduous task, one must hope that the
legacy of the ICTR will be a sense of judtice, however dight-- that at |east some of the
perpetrators of such unfathomable cruety will be meted out at least some of the
retribution they deserve. Yet regardiess of the ICTR'sinefficiency or lack there of, and
regardless of the persondity of its Prosecutor, adjudications in Arusha can offer little
consolation to Rwanda s victims, both living and dead. This article has addressed some
of the myriad difficulties of dedling with a genocide &fter it is over. The author hopes that
the true lesson of the ICTR, however, will be to stop the next one before it begins

232 5ee Araminta Wordsworth, New Genocide Prosecutor Pacifies Rwanda, NATIONAL PosT (Canada),
November 28, 2003.
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