Journal of Criminal Law and Criminology

Volume 112

Issue 2 Spring Article 2

Spring 2022

Risk-Based Sentencing and the Principles of Punishment

Christopher Lewis

Follow this and additional works at: https://scholarlycommons.law.northwestern.edu/jclc

Cf Part of the Criminal Law Commons

Recommended Citation

Christopher Lewis, Risk-Based Sentencing and the Principles of Punishment, 112 J. CRIM. L. &
CRIMINOLOGY 213 (2022).

This Article is brought to you for free and open access by Northwestern Pritzker School of Law Scholarly
Commons. It has been accepted for inclusion in Journal of Criminal Law and Criminology by an authorized editor of
Northwestern Pritzker School of Law Scholarly Commons.


https://scholarlycommons.law.northwestern.edu/jclc
https://scholarlycommons.law.northwestern.edu/jclc/vol112
https://scholarlycommons.law.northwestern.edu/jclc/vol112/iss2
https://scholarlycommons.law.northwestern.edu/jclc/vol112/iss2/2
https://scholarlycommons.law.northwestern.edu/jclc?utm_source=scholarlycommons.law.northwestern.edu%2Fjclc%2Fvol112%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/912?utm_source=scholarlycommons.law.northwestern.edu%2Fjclc%2Fvol112%2Fiss2%2F2&utm_medium=PDF&utm_campaign=PDFCoverPages

0091-4169/22/11202-0213
THE JOURNAL OF CRIMINAL LAW & CRIMINOLOGY Vol. 112, No. 2
Copyright © 2022 by Christopher Lewis Printed in U.S.A.

RISK-BASED SENTENCING AND THE
PRINCIPLES OF PUNISHMENT

CHRISTOPHER LEWIS*

Risk-based sentencing regimes use an offender’s statistical likelihood
of returning to crime in the future to determine the amount of time he or she
spends in prison. Many criminal justice reformers see this as a fair and
efficient way to shrink the size of the incarcerated population, while
minimizing sacrifices to public safety. But risk-based sentencing is
indefensible even (and perhaps especially) by the lights of the theory that
supposedly justifies it. Instead of trying to cut time in prison for those who
are least likely to reoffend, officials should focus sentencing reform on the
least advantaged who tend to be the most likely to reoffend.
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INTRODUCTION

Over the last decade, prison populations in the United States began to
decline for the first time since the early 1970s.' Fiscally conservative
policymakers and redemption-focused Evangelical advocacy groups joined
criminal justice reformers on the traditional liberal left in a growing
bipartisan movement to replace the “tough on crime” tactics of the previous
four decades with a new “smart on crime” approach.’

The key political challenge for this movement is to find ways to reduce
the number of people in American jails and prisons without jeopardizing
public safety. Elected officials contemplating various methods for reducing
prison populations must balance considerations of fairness and efficiency
with the kinds of populist appeals to punitive, racially charged, and alarmist
narratives about crime that can hurt them at the polls.3 Reformers, academics,
and policymakers have latched onto the idea of doing this by expanding the

! Nazgol Ghandnoosh, U.S. Prison Population Trends: Massive Buildup and Modest
Decline, SENT’G PRrROJECT (Sept. 17, 2019), https://www.sentencingproject.org/
publications/u-s-prison-population-trends-massive-buildup-and-modest-decline/ [https:
//perma.cc/86EJ-3T8Y].

2 JouN F. PFAFF, LOCKED IN: THE TRUE CAUSES OF MASS INCARCERATION—AND How
TO ACHIEVE REAL REFORM 4 (2017). But see Benjamin Levin, The Consensus Myth in
Criminal Justice Reform, 117 MIcH. L. REv. 259, 260-73 (2018) (arguing that this consensus
is more limited than appearances suggest). The arguments I make below support Levin’s
thesis.

3 See, e.g., MICHAEL TONRY, PUNISHING RACE: A CONTINUING AMERICAN DILEMMA
77-114 (2014).



2022] PRINCIPLES OF PUNISHMENT 215

use of statistical risk assessment in policing,® prosecution,’ pretrial
detention,® and sentencing.’

Risk-based sentencing, in particular, has been central to recent law
reform efforts.® Proponents see risk-based sentencing as an efficient way to
shrink the social and economic footprint of American criminal justice
systems while minimizing sacrifices to public safety.” Many states already
have statutes that require sentencing officials to use risk-assessment tools,"
and those that do not are “seriously considering” adopting similar statutes."'

4 See, e.g., THOMAS ABT, BLEEDING OUT: THE DEVASTATING CONSEQUENCES OF
URBAN VIOLENCE—AND A BOLD NEW PLAN FOR PEACE IN THE STREETS 115-33 (2019);
LESLIE W. KENNEDY, JOEL M. CAPLAN & ERIC L. P1zA, RISK-BASED POLICING: EVIDENCE-
BASED CRIME PREVENTION WITH BIG DATA AND SPATIAL ANALYTICS 71-100, 118-24
(2018).

5> Andrew Gutherie Ferguson, Predictive Prosecution, 51 WAKE FOREST L. REV. 705,
716-27 (2016).

¢ Sandra G. Mayson, Dangerous Defendants, 127 YALE L.J. 490, 507-18 (2018).

" Erin Collins, Punishing Risk, 107 Geo. L.J. 57, 63 (2018); Cecilia Klingele, The
Promises and Perils of Evidence-Based Corrections, 91 NOTRE DAME L. REv., 537, 539
(2015).

8 See, e.g., MODEL PENAL CODE: SENTENCING § 6B.09 (AM. L. INsT., Proposed Final
Draft2017); 42 PA. CONS. STAT. § 2154.7 (2021); TENN. CODE ANN. § 41-1-412(b) (2021);
WASsH. REv. CODE § 9.94A.500(1) (2021).

% Christopher Slobogin, Limiting Retributivism and Individual Prevention, in THE
ROUTLEDGE HANDBOOK ON THE PHILOSOPHY AND SCIENCE OF PUNISHMENT 49, 49-61 (Farah
Focquaert, Elizabeth Shaw & Bruce N. Waller eds., 2020) [hereinafter Slobogin, Limiting
Retributivism]; Christopher Slobogin, 4 Defence of Modern Risk-Based Sentencing, in
PREDICTIVE SENTENCING: NORMATIVE AND EMPIRICAL PERSPECTIVES 107, 107-25 (Jan W. de
Keijser, Julian V Roberts & Jesper Ryberg eds., 2019) [hereinafter Slobogin, Modern Risk-
Based Sentencing]; Jennifer L. Skeem & Christopher T. Lowenkamp, Risk, Race, and
Recidivism: Predictive Bias and Disparate Impact, 54 CRIMINOLOGY 680, 680 (2016);
RICHARD S. FRASE, JUST SENTENCING: PRINCIPLES AND PROCEDURES FOR A WORKABLE SYSTEM
63 (2013); Michael Marcus, MPC—The Root of the Problem: Just Deserts and Risk
Assessment, 61 FLA. L. REv. 751, 776 (2009); Douglas Husak, Why Legal Philosophers
(Including Retributivists) Should Be Less Resistant to Risk-Based Sentencing, in PREDICTIVE
SENTENCING: NORMATIVE AND EMPIRICAL PERSPECTIVES 33, 33-55 (Jan W. de Keijser, Julian
V Roberts & Jesper Ryberg eds., 2019); John Monahan & Jennifer L. Skeem, Risk Assessment
in Criminal Sentencing, 12 ANN. REV. CLINICAL PSYCH. 489, 493-94 (2016).

10 See, e.g., Ky. REV. STAT. ANN. § 533.010(2) (West 2017); ARK. CODE ANN. § 16-93-
615(a)(1)(B) (West 2015); TENN. CODE ANN. § 41-1-412(b) (2012); VT. STAT. ANN. tit. 28,
§ 204a(b)(1) (2009); N.H. REvV. STAT. ANN. § 504-A:15(I) (2011); WaAsH. REv. CODE
§ 9.94A.500(1) (2021); ¢f- ALA. CODE § 12-25-33(6) (2021); 42 PA. CONS. STAT. ANN.
§ 2154.5(a)(6) (2009).

"' Douglas A. Berman, dre Costs a Unique (and Uniquely Problematic) Kind of
Sentencing Data?, 24 FED. SENT’G REP. 159, 160 (2012).



216 LEWIS [Vol. 112

The Supreme Court held in Jurek v. Texas that even death sentences
based on determinations of dangerousness pass constitutional muster,'
noting that “any sentencing authority must predict a convicted person’s
probable future conduct when it engages in the process of determining what
punishment to impose.”"?

According to its to proponents, risk-based sentencing is justified by the
“limiting retributivist” theory developed by Norval Morris and adopted in the
Model Penal Code (MPC) sentencing provisions.'* The MPC states that “no
crime-reductive or other utilitarian purpose of sentencing may justify a
punishment outside the ‘range of severity’ proportionate to the gravity of the
offense, the harm to the crime victim, and the blameworthiness of the
offender.”"” Nonetheless, on this view it is morally permissible to use risk-
based sentencing as an efficiency-maximizing allocation mechanism for
distributing punishment within the range of deserved sentencing severity.
Furthermore, according to risk-based sentencing proponents, that range can
be wide enough to permit large sentencing disparities between people
convicted of similar offenses.'®

This article, however, shows that risk-based sentencing cannot be
vindicated even if one assumes the core theoretical premises that proponents
take to be sufficient for its justification. For the sake of argument, as such,
this article grants the following three premises:

1. Limiting retributivism is the best theoretical framework to
determine the moral permissibility of risk-based sentencing.

2. Current methods of risk assessment yield reliable information
about every offender’s individual risk of recidivism.

12" Jurek v. Texas, 428 U.S. 262, 275-76 (1976).

13 Id. at 275.

4 MoDEL PENAL CODE: SENTENCING § 1.02(2)(a)(i) (AM. L. INST., Proposed Final
Draft 2017). The Model Penal Code eschews the “retributivist” label but nonetheless adopts
the substance of the limiting retributivist theory part and parcel. Norval Morris develops the
limiting retributivist theory in The Future of Imprisonment, though he does not take that
theory to provide strong justification for risk-based sentencing (or what in the 1980s was
called “selective incapacitation”) until almost a decade later. See Norval Morris & Marc
Miller, Predictions of Dangerousness, 6 CRIME & JUST. 1, 36-37 (1985).

!5 MoDEL PENAL CODE: SENTENCING § 1.02(2)(a)(i) (AM. L. INST., Proposed Final
Draft 2017).

16 See, e.g., Slobogin, Limiting Retributivism, supra note 9, at 49 (“[A] system of relatively
wide sentence ranges derived from retributive principles, in combination with short minimum
sentences that are enhanced under limited circumstances by statistically-driven risk
assessment and management, can alleviate many of the inherent tensions between desert and
prevention, between deontology and political reality, and between the desire for community
input and the allure of expertise.”).
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3. Risk-based sentencing will be used solely to allocate reductions
in sentencing severity from current levels, not to increase the
amount of time spent in prison for anyone.

This Article demonstrates why risk-based sentencing is unjust, and
potentially inefficient, even if one takes all three of these premises as given.
In Part I, this Article outlines the argument in favor of risk-based sentencing
under the Limiting Retributivist theory developed by Norval Morris and
adopted in the MPC’s new provisions on sentencing.

Part II examines the range of normative arguments against risk-based
sentencing in the existing literature and illustrates some of their logical and
empirical shortcomings. As it stands, recent criticisms cannot completely
undermine the prevailing rationale without further explication and extension.
Furthermore, Part II builds on the existing critical literature and shows that
risk-based sentencing is ultimately indefensible, even by its proponents’ own
standard of evaluation.

Part III dissects the idea that risk-based sentencing is an efficient way
to maximize the “incapacitation effects” of incarceration at the lowest
possible cost. Criminological measures of incapacitation effects fail to
account for replacement effects, crime inside of prisons and jails, and the
corrosive and sometimes counterproductive effects of concentrated
incarceration in disadvantaged neighborhoods. As such, policymakers do not
have a clear picture of the effects of risk-based sentencing on public safety
or aggregate social wellbeing more generally.

Part IV lays out this Article’s central normative argument against risk-
based sentencing, starting from the same core premises and theoretical
framework that its proponents take to justify the practice. The argument
proceeds in the following five steps, with the key principles derived at each
step in bold font:

a. First, this Article shows that the Limiting Retributivist
framework that supposedly justifies risk-based sentencing is
motivated by Uncertainty about Desert: the premise that it is
impossible to know the precise level or severity of punishment
an offender deserves in any given case.

b. Second, this article shows that Uncertainty about Desert
entails Skepticism About Sentencing Guidelines: that
existing guidelines cannot ensure that sentencing severity falls
within the morally permissible or “not undeserved” range.

c. Third, this Article provides an independent defense of
Asymmetry: the idea that judges should strongly favor
punishing people /ess than they deserve over punishing them
more than they deserve.
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d. Fourth, this Article briefly defends Disadvantage as a
Mitigating Factor, according to which social and economic
disadvantage should mitigate one’s liability to legal punishment
for most crime. !’

e. Finally, this Article shows that based on these four principles,
officials should focus sentence reductions on the least socially
and economically advantaged—who also tend to pose the
greatest risk of reoffending—rather than those who pose the
lowest risk.

There are five important caveats about the scope of this argument. First,
this Article argues against risk-based sentencing as a normative matter rather
than on constitutional or doctrinal grounds.'® Second, the argument against
risk-based sentencing does not apply specifically to “algorithmic” or
“statistical” risk-assessment methods. Instead, it applies whenever risk is
calculated with reference to proxies for socio-economic status regardless of
whether the calculation is done by a statistical instrument, clinical
psychologist or social worker, or sentencing judge. Third, this Article sets
aside questions about the morality and efficiency of using risk assessments
based on both gender and age at sentencing.'’ Those questions are addressed

17 For a detailed defense of this premise, see generally Christopher Lewis, Inequality,
Incentives, Criminality, and Blame, 22 LEGAL THEORY 153 (2016).

18 For a critique of risk-based sentencing on constitutional grounds, see Sonja B. Starr,
Evidence-Based Sentencing and the Scientific Rationalization of Discrimination, 66 STAN. L.
REV. 803, 82142 (2014).

19 Men are much more likely to commit crime than women. See, e.g., Darrell
Steffensmeiser & Emilie Allan, Gender and Crime: Toward a Gendered Theory of Female
Offending, 22 ANN. REV. Soc. 459, 463 (1996); MEDA CHESNEY-LIND & LiSA PAskO, THE
FEMALE OFFENDER: GIRLS, WOMEN AND CRIME 97-119 (2013); Karen Heimer & Stacy De
Coster, The Gendering of Violent Delinquency, 37 CRIMINOLOGY 277, 293-94 (1999). And
gender is often heavily weighted in risk-based sentencing and parole decisions. See Starr,
supra note 18, at 823 (“Many of the risk prediction instruments now used for sentencing and
parole decisions incorporate gender.”). Similarly, offenders tend to “age out” of crime. See,
e.g., Travis Hirschi & Michael Gottfredson, Age and the Explanation of Crime, 89 AM. J.
SocIoLoGY 552, 581 (1983) (“Age is everywhere correlated with crime. Its effects on crime
do not depend on other demographic correlates of crime. Therefore it cannot be explained by
these correlates and can be explained without reference to them. Indeed, it must be explained
without reference to them.”); Elizabeth P. Shulman, Laurence D. Steinberg & Alex R. Piquero,
The Age-Crime Curve in Adolescence and Early Adulthood is Not Due to Age Differences in
Economic Status, 42 J. YOUTH & ADOLESCENCE 848, 848 (2013). Like gender, age is heavily
weighted in risk-based sentencing. See, e.g., Megan T. Stevenson & Christopher Slobogin,
Algorithmic Risk Assessments and the Double-Edged Sword of Youth, 96 WASH. U. L. REv.
681, 688—700 (2018) (showing that age explains over half of the variation in the individual
risk scores rendered by a number of risk-assessment instruments commonly used in criminal
sentencing, including the COMPAS Violent Recidivism Risk Score).
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elsewhere in the literature.® Fourth, this Article avoids the broad spectrum
of normative questions one might have about the use of prior criminal
convictions in risk-based sentencing.?' Prior convictions are one of the
strongest predictors of future crime.” Much of the analysis to come does, in
my view, applies to risk assessment based on prior criminal convictions.*
But showing that society should stop punishing people with prior convictions
more severely than first-time offenders, ceteris paribus, requires arguments
separate from the ones offered here.** Fifth, and finally, there are reasons to
be skeptical of the idea that punishment can ever be “deserved,”” but this

20 See, e.g., Stevenson & Slobogin, supra note 19, at 682 (“[R]isk assessment algorithms
should be transparent about the factors that most influence the score. Only in that way can
courts and legislators engage in an explicit discussion about whether, and to what extent,
young age should be considered a mitigator or an aggravator in fashioning criminal
punishment.”); Gina Schouten, Are Unequal Incarceration Rates Unjust to Men?, 3 L. ETHICS
& PHIL. 136, 149 (2015) (defending the plausibility of the premise that “men are victims of
injustice because their genetic or social endowment makes them likelier to end up in prison.”).

21 1 take on this task in Christopher Lewis, The Paradox of Recidivism, 70 EMORY L.J.
1209 (2021).

22 See, e.g., Paul Gendreau, Tracy Little & Claire Goggin, A Meta-Analysis of the
Predictors of Adult Offender Recidivism: What Works!, 34 CRIMINOLOGY 575, 575 (1996);
Shawn D. Bushway, Paul Nieuwbeerta & Arjan Blokland, The Predictive Value of Criminal
Background Checks: Do Age and Criminal History Affect Time to Redemption?, 49
CRIMINOLOGY 27, 28 (2011) (“[Y]oung novice offenders are redeemed [(i.e., have a similar
probability of future offending as otherwise similar people with no prior convictions)] after
approximately 10 years of remaining crime free. For older offenders, the redemption period is
considerably shorter. Offenders with extensive criminal histories, however, either never
resemble their nonconvicted counterparts or only do so after a crime-free period of more than
20 years.”). Having a record of past convictions is also a proxy for low socio-economic status.
See, e.g., BUREAU OF JUST. STAT., U.S. DEP’T OF JUST., FELONY DEFENDANTS IN LARGE URBAN
COUNTIES, 2009 — STATISTICAL TABLES 17 (2013).

23 In The Paradox of Recidivism, supra note 21, at 1246-56, 1 argue that given how
severely the collateral consequences of a criminal conviction often narrow people’s life
prospects, those with prior convictions face stronger incentives to commit future crime than
people with no criminal record. If and when they re-offend, as such, their crimes manifest less
ill-will than an otherwise similar crime committed by a first-time offender would and are thus
less blameworthy. Given the many ways in which a mere arrest can similarly narrow one’s
life prospects, this analysis could be extended even further to risk assessment based on arrests
or other contact with the criminal justice system that does not always lead to a criminal
conviction. See, e.g., Eisha Jain, Arrests as Regulation, 67 STAN. L. REV. 809, 82644 (2015)
(documenting the negative consequences of having an arrest record for people’s immigration
status, eligibility for public housing, job stability, child custody, and educational
opportunities).

24 See Lewis, supra note 21, at 1215-40.

23 As Scanlon puts it, “a desert-based justification for treating a person in a certain
way . . . holds this treatment to be justified simply by what the person is like and what he or
she has done, independent of (1) the fact that treating the person in this way will have good
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article’s evaluation of risk-based sentencing does not depend on this
skepticism.

I. THE RATIONALE FOR RISK-BASED SENTENCING

From a pure consequentialist perspective—where punishment is
warranted if and only if the future benefits of any given sentencing decision
outweigh the costs—risk assessment should be given free reign.® Under
some background circumstances, risk-based sentencing might be more
harmful than beneficial.?” But on such a view, there is no reason to be
skeptical of risk assessment in principle.

Alternatively, according to an orthodox retributive theory of
punishment (or at least a caricature of such a view), a sentencing decision is
justified if and only if it gives the offender what they deserve based on the
seriousness of the offense and how blameworthy the offender is for
committing it without regard to the future consequences that might flow from
that sentencing decision.”® Under this theory, risk assessment should play no
role in determining the length or severity of criminal sentences except,
insofar as the factors that make one more likely to also make one more
blameworthy.”

As such—especially if the options under consideration are limited to the
orthodox consequentialist and retributive theories that American law students
are introduced to in the first-year criminal law course—the moral
permissibility of risk-based sentencing may appear completely dependent
upon abstract questions about the justification of punishment.*® This is not

effects (or that treating people like him or her in this way will have such effects); (2) the fact
that this treatment is called for by some (justified) institution or practice; or (3) the fact that
the person could have avoided being subject to this treatment by choosing appropriately, and
therefore cannot complain of it.” Thomas M. Scanlon, Giving Desert Its Due, 16 PHIL.
EXPLORATIONS 101, 101 (2013). I am doubtful that state punishment under the criminal law
can ever be justified in this way. See also id. at 103-05; c¢f. VICTOR TADROS, THE ENDS OF
HARM: THE MORAL FOUNDATIONS OF CRIMINAL LAW 60-87 (2011).

26 See, e.g., JAMES Q. WILSON, THINKING ABOUT CRIME 13350 (1975).

27 See infra Part 11,

28 For perhaps the most uncompromising version of this view, see MICHAEL MOORE,
PLACING BLAME: A GENERAL THEORY OF THE CRIMINAL LAW 104-52 (1997).

29 See infra Part I1.A; ¢f. John Monahan, 4 Jurisprudence of Risk Assessment: Forecasting
Harm Among Prisoners, Predators, and Patients, 92 VA. L. REv. 391, 428 (2006) (arguing
that prior convictions ought to play a role at sentencing since they are relevant to both the
offender’s risk of future recidivism as well as his or her present blameworthiness).

30 See, e. g., JOHN KAPLAN, ROBERT WEISBERG & GUYORA BINDER, CRIMINAL LAW: CASES
AND MATERIALS 29-71 (6th ed. 2008); SANFORD KADISH, STEPHEN SCHULHOFER, CAROL
STEIKER & RACHEL BARKOW, CRIMINAL LAW AND ITS PROCESSES: CASES AND MATERIALS 89—
106 (9th ed. 2012).
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the theoretical landscape upon which risk-based sentencing debates take
place, however.

A. MORAL PERMISSIBILITY AND LIMITING RETRIBUTIVISM

By and large, risk-based sentencing proponents are not pure
consequentialists, and critics are not orthodox retributivists. Rather,
proponents argue that risk-based sentencing is justified under the “limiting
retributivist” theory which is, as Richard Frase calls it, “the de facto
consensus theoretical model of criminal punishment” in the United States®'
Critics, on the other hand, do not (for the most part) explicitly adhere to any
theoretical framework, and the underlying normative basis for their criticism
is often inchoate, as this article will demonstrate in Part II.

According to the limiting retributivist view set out in the MPC, crime
control should be the guiding aim of punishment.*> But the maximum (and
sometimes minimum) severity of punishment that is permissible in any
individual case is limited by the offender’s moral desert, hence the “limiting”
label.>* As the MPC notes, sentencing officials should “render decisions in
all cases within a range of severity proportionate to the gravity of offenses,
the harms done to crime victims, and the blameworthiness of offenders.”**

Orthodox consequentialist and retributive sentencing theories both face
a number of seemingly intractable and well-worn objections. For example, a
sentencing regime guided solely by consequentialist considerations could in
principle condone the punishment of innocent people, the extremely harsh
punishment of people convicted of minor offenses, or total leniency toward
offenders convicted of extremely heinous acts, if doing so could promote
social welfare or aggregate utility.*> This strikes some as an intolerable
theoretical result.*® Similarly, a pure retributive sentencing theory would
seemingly mandate punishing a “deserving” or blameworthy offender even

31 FRASE, supra note 9, at 4; MODEL PENAL CODE: SENTENCING § 1.02(2)(a)(i) (AM. L.
INST., Proposed Final Draft 2017).

32 MoDEL PENAL CODE: SENTENCING § 1.02(2)(a)(i) (AM. L. INST., Proposed Final
Draft 2017).

33 Id.; NORVAL MORRIS, THE FUTURE OF IMPRISONMENT 73—77 (1974).

3% MoDEL PENAL CODE: SENTENCING § 1.02(2)(a)(i) (AM. L. INST., Proposed Final
Draft 2017).

35 See, e.g., Saul Smilansky, Utilitarianism and the ‘Punishment’ of the Innocent: The
General Problem, 50 ANALYSIS 256, 257 (1990) (“[I]n the creation and daily application of
the criminal law we are constantly facing a general situation in which utilitarians would be
obliged to promote the ‘punishment’ of the innocent.”).

3 1d.
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if it were certain that no good consequences would follow from doing so.*” It
is difficult to explain how making an offender suffer could be intrinsically,
rather than merely instrumentally, valuable®® And even if it were
intrinsically valuable to punish people who deserve it, it may not follow that
the state is morally required (or even permitted) to spend public resources on
that objective.*’

These problems led a number of theorists before Morris—most notably
John Rawls and H.L.A. Hart—to advance various forms of “hybrid” or
“mixed” theories of punishment.*” In Rawls’ view, institutions and systems
of punishment should be evaluated according to consequentialist
considerations;, while the individual conviction and sentencing decisions
rendered by juries and judges should be justified and evaluated in light of
retributive, or non-consequentialist, considerations.*! In Rawls’ words, ,
punishment should be given “only to an offender for an offense.””** Hart
argued, similarly, that crime control should be the “general justifying aim”
of penal institutions but that the “distribution” of punishment should be
governed by retributive principles, prohibiting the punishment of the
innocent.*

Norval Morris was animated by similar concerns to those that underlie
Rawls’ and Hart’s “hybrid” theories.** But Morris was more concerned than
Rawls and Hart were with the principles that should govern sentencing
decisions; and Morris saw a criminal trial’s sentencing phase more distinctly
from the conviction phase than Rawls and Hart did. Whereas Rawls and Hart
posited that retributive principles could determine decision-making at both
the sentencing and conviction phases of the trial, Morris was skeptical.
Morris was concerned about another problem of retributivism that Rawls and
Hart paid less attention to: the difficulty of measuring ~ow much punishment

37 As Kant famously put it, “Even if a civil society were to be dissolved . . . the last
murderer remaining in prison would first have to be executed, so that each has done to him
what his deeds deserve and blood guilt does not cling to the people for not having insisted
upon this punishment.” IMMANUEL KANT, THE METAPHYSICS OF MORALS 106 (Mary Gregor
ed., Cambridge Univ. Press 1996) (1797).

38 TADROS, supra note 25, at 60-87.

39 See, e. g., id. at 78-83; David Dolinko, Three Mistakes of Retributivism, 39 UCLA L.
REV. 1623, 1627-30 (1992).

40 John Rawls, Two Concepts of Rules, 64 PHIL. REV. 3, 4-7 (1955); H. L. A. HART,
PUNISHMENT AND RESPONSIBILITY 1-28 (1968).

41 Rawls, supra note 40, at 4-7.

42 HaRrrT, supra note 40, at 9.

® Id. at 1-28.

4 MORRIS, supra note 33, at 58-85.
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any given offender “deserves.” This difficulty is especially acute at
sentencing, though not at the conviction phase.

Criminal law theorists often call this the “anchoring problem” for
retributive  sentencing theory.*> “Cardinal proportionality”—requires
sentences to be proportionate to the seriousness of the crime and the extent
to which the offender is blameworthy for it, without reference to how others
might be sentenced for similar offenses. This demands a kind of moral
currency-exchange: time in prison must be weighed against the nature of the
crime and the extent to which the offender is blameworthy for committing it.
But there is no consensus on what the appropriate “exchange rate” ought to
be.*® For example, should someone convicted of assault and battery with no
apparent justification or excuse get five weeks, five months, or five years in
prison? Opinions vary widely on such questions and limiting retributivism
does not provide criteria to resolve them.

According to Motris, it is impossible to know exactly how severely any
given offender deserves to be punished, because judgements about desert are
inherently imprecise. But, Morris argued, there are certain broad parameters
outside of which punishment would seem patently unjust to almost anyone.*’
These parameters, in Morris’ view, are “overlapping and quite broad.”**

This view underlies the way that proponents think about the justification
of risk-based sentencing. As Skeem and Lowencamp put it, an offender’s
future risk of reoffending “is considered—and in our view should be
considered—within bounds set by moral concerns about culpability.”*
Specially, “retributive concerns set a permissible range for the sentence (e.g.,
five to nine years), and risk assessment is used to select a particular sentence
from within that range (e.g., eight years for high risk).”*® Crucially, Skeem
and Lowencamp state, “Risk assessment should never be used to sentence
offenders to more time than they morally deserve.””' Limiting retributivism
thus supplies the moral principles under which proponents think that risk-

45 See, e.g., Andrew von Hirsch, Proportionality in the Philosophy of Punishment, 16
CRIME & JUST. 55, 83 (1992).

46 Christopher Slobogin & Lauren Brinkley-Rubinstein, Putting Desert in Its
Place, 65 Stan. L. Rev. 77, 94-96 (2013); ¢f. William Samuel & Elizabeth Moulds,
The Effect of Crime Severity on Perceptions of Fair Punishment: A California Case
Study, 77 J. Crim. L. & CrimiNoLoGY 931, 945 (1986) (arguing that “there is
widespread agreement among various demographic and political groupings in the
general population concerning what constitutes fair punishment for crimes.”).

47 MORRIS, supra note 33, at 59.

48 NORVAL MORRIS, MADNESS AND THE CRIMINAL LAw 151 (1982).
49 Skeem & Lowenkamp, supra note 9, at 682.

30 Id. at 683.
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based sentencing is rendered permissible. But proponents think that risk-
based sentencing is desirable, or economically efficient, not merely
permissible.

B. ECONOMIC EFFICIENCY AND INCAPACITATION EFFECTS

Within the broad limits set by inevitably imprecise judgments of what
people deserve, Morris thought sentencing decisions should efficiently
promote crime control. The “parsimony principle,” as Morris calls it, is the
idea that at sentencing, the “least restrictive (punitive) sanction necessary to
achieve defined social purposes should be imposed.”*

The “parsimony principle” is central to contemporary defenses of risk-
based sentencing under the limiting retributivist outlook. The newly revised
MPC provisions on sentencing make this argument explicitly:

If used as a tool to encourage sentencing judges to divert low-risk offenders from
prisons to community sanctions, risk assessments conserve scarce prison resources for
the most dangerous offenders, reduce the overall costs of the corrections system, and
avoid the human costs of unneeded confinement to offenders, offenders’ families, and
communities.”

In other words, risk-based sentencing seems like an efficient allocation
mechanism for scarce prison resources. The fact that one inmate is more
likely to reoffend than another is unlikely to have much effect on how much
it costs to feed or house the prisoner, for example. But the benefits of
incarcerating any given offender would seem to vary enormously depending
on how likely he or she is to commit future crime. This is primarily due to
“incapacitation effects.”> The more likely one is to commit crime, the
thought goes, the greater threat one poses to public safety outside of prison.
Incarceration shields the public from those in prison;; so there is much less

52 MORRIS, supra note 33 at 60—62.

53 MoDEL PENAL CODE: SENTENCING § 6B.09 cmt. d (AM. L. INsT., Proposed Final
Draft 2017).

54 See, e.g., Alex Piquero & Alfred Blumstein, Does Incapacitation Reduce Crime, 23 J.
QUANTITATIVE CRIMINOLOGY 267, 267-68 (2007). Deterrence (either “specific” or “general”)
could potentially be thought of as a secondary avenue through which risk assessment might
contribute to crime control. If ‘riskier’ offenders are given harsher sentences, they may be
more strongly deterred from reoffending. But these effects are likely to be much weaker than
any incapacitation-related effects since the severity of a potential punishment is much less
powerful as a deterrent than the likelihood of being caught, which sentencing and corrections
officials cannot control. See, e.g., Daniel Nagin, Deterrence: A Review of the Evidence by a
Criminologist for Economists, 5 ANN. REvV. ECON. 83, 85 (2013).
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benefit associated with incarcerating someone who is unlikely to reoffend
than there is with locking up someone who is at a high risk of recidivism.>

As such, cutting prison sentences for lower-risk offenders appears to be
both morally permissible and economically efficient. On its face, risk-based
sentencing seems like the most efficient way to reduce the fiscal burden of
prison systems with the lowest possible cost to public safety.

II. INCONCLUSIVE ARGUMENTS AGAINST RISK-BASED SENTENCING

Risk-based sentencing has, however, come under intense criticism in
both the popular media and the scholarly literature.”® This criticism largely
focuses on various forms of racial disparity that risk-based sentencing might
engender or exacerbate.’’

Risk-assessment instruments rely on demographic information that is
constitutive of or correlated with socio-economic status—and thus, with
race—to predict how likely any given offender is to return to crime when
they re-enter the public.’® The factors that drive these predictions include

3 See, e.g., JAMES Q. WILSON, THINKING ABOUT CRIME 145-61 (1975); PETER W.
GREENWOOD, SELECTIVE INCAPACITATION x—xii (1982).

56 See generally Julia Angwin, Jeff Larson, Surya Mattu & Lauren Kirchner, Machine
Bias, PROPUBLICA (May 23, 2016), https://www.propublica.org/article/machine-bias-risk-
assessments-in-criminal-sentencing [https://perma.cc/838D-Q6C8] (arguing that risk-based
sentencing is biased against Black defendants); Starr, supra note 18 (arguing that risk-based
sentencing violates the Equal Protection Clause of the 14th Amendment); BERNARD E.
HARCOURT, AGAINST PREDICTION: PROFILING, POLICING, AND PUNISHING IN AN
ACTUARIAL AGE (2007) (arguing that “actuarial methods” in the administration and
enforcement of criminal law may be counterproductive to crime control aims, aggravate the
social costs of punishment, and distort conceptions of “just punishment”); Michael Tonry,
Predictions of Dangerousness in Sentencing: Déja Vu All Over Again, 48 CRIME & JUST. 439
(2019) (arguing that risk-based sentencing unfairly penalizes defendants for personal
characteristics they have no control over).

57 The literature has focused mostly on disparities between Black people and White
people. But see Melissa Hamilton, The Biased Algorithm: Evidence of Disparate Impact on
Hispanics, 56 AM. CRIM. L. REv. 1553, 1563-77 (2019) (“[R]eporting on an empirical study
about risk assessment with Hispanics at the center.”) The literature has virtually ignored class-
based inequality, except insofar as class is a proxy for race. This is understandable in the
constitutional evaluation of risk-based sentencing, given that race is a protected category under
the 14th Amendment, while class is not; but the lack of attention to class is less justifiable in
the broader normative policy analysis of risk-based sentencing.

38 Seena Fazel, Zheng Chang, Thomas Fanshawe, Niklas Langstrom, Paul Lichtenstein,
Henrik Larsson & Susan Mallett, Prediction of Violent Reoffending on Release from Prison:
Derivation and External Validation of a Scalable Tool, 3 LANCET PSYCHIATRY 535, 540
(2016); Grant Harris, Marnie Rice & Catherine Cormier, Prospective Replication of the
Violence Risk Appraisal Guide in Predicting Violent Recidivism Among Forensic Patients, 26
Law & Hum. BEHAV. 377, 378 (2002); Martin Grann, Henrik Belfrage & Anders Tengstrom,
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education level, employment history, “high neighborhood deprivation”
(which is measured according to per capita educational attainment), welfare
recipiency, immigration status, marital history, residential stability,
neighborhood crime rates, social isolation, home ownership, whether one
lived with their biological parents until age sixteen, and whether one has been
a victim of crime themselves.” Offenders who are well-off on these
measures—who are more likely to be White—will present a lower risk of
recidivism than those who are comparatively disadvantaged—who are more
likely to be Black.”® As a result, many White offenders will get lighter
sentences than Black people convicted of the same sorts of crime.

Critics claim that, insofar as risk-based sentencing tends to exacerbate
racial disparity, it is unjust and potentially inefficient.®' Part II canvases the
range of existing normative arguments given for this position and illustrates
some of their shortcomings.

A. ALGORITHMIC FAIRNESS

Policy analysts and data scientists offer technical critiques of risk-based
sentencing due to concerns about the predictive power of our current
statistical instruments. The most highly publicized critique was a 2016
exposé written by investigative journalists and researchers at the nonprofit
organization ProPublica.” The report declares stridently that “[t]here’s
software used across the country to predict future criminals. And it’s biased
against [B]lacks.”®

But the ProPublica report is remarkably congenial toward the idea that
risk-based sentencing could be justified in principle.® Indeed, the authors
accept similar normative principles to those that animate proponents of risk-
based sentencing.”® As the ProPublica report puts it, “If computers could
accurately predict which defendants were likely to commit new crimes, the
criminal justice system could be fairer and more selective about who is
incarcerated and for how long.”

Actuarial Assessment of Risk for Violence: Predictive Validity of the VRAG and the Historical
Part of the HCR-20, 27 CRIM. JUST. & BEHAV. 97, 98 (2000).

59 See sources cited supra note 58.

60 See, e.g., Bernard Harcourt, Risk as a Proxy for Race: The Dangers of Risk Assessment,
27 FED. SENT’G REP. 237,237 (2015).

61 See sources cited supra note 56.

62 Angwin, Larson, Mattu & Kirchner, supra note 56.

63 d.

64 Id.
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Implicit in the ProPublica authors’ stance is the idea that if our
algorithmic risk instruments were able to predict future crime in an
“unbiased” way, then it would be fair and efficient to base our sentencing
decisions on the forecasts those instruments deliver. “The trick, of course, is
to make sure the computer gets it right”®’ “If it’s wrong in one direction, a
dangerous criminal could go free. If it’s wrong in another direction, it could
result in someone unfairly receiving a harsher sentence or waiting longer for
parole than is appropriate.”®® But the report argues that these instruments—
in particular, the COMPAS (Correctional Offender Management Profiling
for Alternative Sanctions) tool, which is used in several state sentencing
systems—deliver unfair predictions because they produce racially disparate
error rates.®’

Specifically, COMPAS was significantly more likely to classify Black
defendants as “high risk” even if they would not subsequently be rearrested
than White defendants who also avoided future arrests.”” COMPAS was also
much more likely to classify defendants as “low risk” who did subsequently
get rearrested if they were White than if they were Black.”' Thus, COMPAS
produced a higher percentage of “false positives” for Black defendants and a
higher percentage of “false negatives” for White defendants.

Northpointe (now Equivant), the company that developed COMPAS,
published a response to the ProPublica report which argued that COMPAS is
completely unbiased because rates of rearrest for those it classified as “high
risk” were equal for Black and White defendants, thus satisfying the principle
of “predictive parity.”’

Computer scientists and legal scholars continue to debate what
measures of “fairness” or “equality” risk-assessment instruments and other
algorithmic decision-making tools should incorporate and prioritize.” It is
impossible for these technologies to achieve “predictive parity,”
Northpointe’s preferred measure of algorithmic fairness, while
simultaneously equalizing error rates (producing the same percentage of false

7 Id.
68 Angwin, Larson, Mattu & Kirchner, supra note 56.
% Id.
" d.
" d.
2 Id.
.
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positives or false negatives) between constitutionally protected groups.’
Thus, sentencing officials must choose which standard to prioritize.

This technical literature by and large takes for granted the premise that
if risk-assessment instruments satisfied the appropriate standard of
“algorithmic fairness,” it would be fair and efficient for sentencing officials
to base their decisions on the predictions they produce.” This premise
logically motivates inquiries about algorithmic fairness in the first place.
After all, if risk-based decision-making in sentencing were inescapably
unfair or inefficient, then there would be no point in fine-tuning the
algorithms in order to meet some internal standard of algorithmic fairness.
The very idea of algorithmic fairness would be absurd.

Thus, the technical literature on algorithmic fairness largely bypasses
the fundamental normative questions one must answer in order to know
whether officials should base sentencing decisions on assessments of an
offender’s future risk of recidivism and what constraints (if any) should limit
decisions made on such a basis. This Article seeks to shed light on these more
fundamental questions.

B. ORDINAL PROPORTIONALITY

The principle that crimes of equal moral severity should be punished
alike and that a crime of greater severity should be punished more harshly
than one that is relatively less severe—the principle of Ordinal
Proportionality’*—seems clearly inconsistent with risk-based sentencing.

Andreas von Hirsch provides the most in-depth defense of ordinal
proportionality.”” In von Hirsch’s view, the principle of ordinal
proportionality can be derived from the conceptual nature of punishment
itself.”® Punishment, according to the prevailing view, necessarily conveys
censure, disapprobation, or blame (he wuses these three terms
synonymously).” As von Hirsch finds, “punishing consists of doing

74 Richard Berk, Hoda Heidari, Shahin Jabbari, Michael Kearns & Aaron Roth, Fairness
in Criminal Justice Risk Assessments: The State of the Art, 50 SOC10. METHODS & RSCH. 3, 23
(2018).

”Id.

76 See ANDREAS VON HIRSCH, DESERVED CRIMINAL SENTENCES: AN OVERVIEW 5562
(2017).

7 1d.

8 Id. at 17-22.

7 As Joel Feinberg famously put it, “Punishment is a conventional device for the
expression of attitudes of resentment and indignation, and of judgments of disapproval and
reprobation, either on the part of the punishing authority himself or of those ‘in whose name’
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something unpleasant to someone, because he has committed a wrong, under
circumstances and in a manner that conveys disapprobation of the person for
his wrongdoing.”®’

This expressive function is a necessary feature of punishment in any
context rather than a contingent feature of criminal punishment in
contemporary Anglo-American legal systems, on the standard view.*' For
example, punitive incarceration is supposedly distinguished from
involuntary civil commitment to a psychiatric hospital because the former
conveys censure while the latter does not—even if the physical conditions of
life in an asylum are otherwise more or less the same as life in prison. This
expressive function is salutary, according to von Hirsch.* It gives victims an
acknowledgement that they were wronged, and it gives offenders an
opportunity to recognize the wrongfulness of their crimes, make efforts not
to reoffend, or to provide a justification for what they have done—which
acknowledges their status as a moral agent.*

the punishment is inflicted.” Joel Feinberg, The Expressive Function of Punishment, 49
MoNIsT 397, 400 (1965). Feinberg does not use the word “blame” here, but the now-standard
view in moral philosophy about the psychological nature of blame is that it is constituted by
the same “attitudes of resentment and indignation” and “judgments of disapproval and
reprobation” he says that punishment expresses. See, e.g., R. JAY WALLACE, RESPONSIBILITY
AND THE MORAL SENTIMENTS 51-84 (1994); Susan Wolf, Blame, Italian Style, in REASONS
AND RECOGNITION: ESSAYS ON THE PHILOSOPHY OF T.M. ScALON 332-47 (R. Jay Wallace,
Rahul Kumar & Samuel Freeman eds., 2011); Leonhard Menges, The Emotion Account of
Blame, 174 Phil. Stud. 257, 257 (2017). These authors generally take themselves to be
following P.F. Strawson’s famous essay Freedom and Resentment, 48 PROC. BRIT. ACAD. 1
(1962). But c.f. T.M. SCANLON, MORAL DIMENSIONS: PERMISSIBILITY, MEANING, AND BLAME
122-23 (2008) (defending a “relational” conception of blame according to which “[t]o blame
a person for an action . . . is to take that action to indicate something about the person that
impairs one’s relationship with him or her, and to understand that relationship in a way the
reflects this impairment.”) In other work, I defend an argument for the principle of ordinal
proportionality that does not depend on the “mereological” premise about the conceptual
nature of punishment that von Hirsch rests on, and instead grounds that principle on a political
norm of equal regard. The grounding of the principle of ordinal proportionality is not of central
importance here, so I do not explicate those arguments here.

80" yoN HIRsCH, supra note 76, at 17.

81 This view is shared by a number of prominent criminal law theorists. See, e.g., Carol S.
Steiker, Foreword: Punishment and Procedure: Punishment Theory and the Criminal-Civil
Procedural Divide, 85 GEo. L. J. 775, 800-06 (1997); Feinberg, supra note 79, at 400; VON
HIRSCH, supra note 76, at 17-22. But see Ambrose Y. K. Lee, Arguing Against the Expressive
Function of Punishment: Is The Standard Account That Insufficient?, 38 LAW & PHIL. 359,
359 (2019) (“[T]he standard account of punishment, according to which punishment is a kind
ofhard treatment that is imposed on an alleged offender in response to her alleged wrongdoing,
can already properly account for punishment and distinguish it from other kinds of hard
treatment when it is properly clarified and understood.”).

82 yoN HIRSCH, supra note 76, at 18.
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von Hirsch infers that “since punishment does and should convey
blame, its amount should reflect the degree of blameworthiness for the
criminal conduct.”® von Hirsch tells us, “[b]y penalizing one kind of conduct
more severely than another, the punishing authority conveys the message that
the conduct is worse—which is appropriate only if the conduct is indeed
worse,” and goes on to say “[i]f penalties were ordered in severity
inconsistently with the comparative seriousness of crime, the less
reprehensible conduct would, wundeservedly, receive the greater
reprobation.”™

The problem with risk-based sentencing, then, is that it does precisely
what the principle of ordinal proportionality forbids: it conveys different
degrees of blame or censure to people who committed equally reprehensible
crimes.® As Michael Tonry puts it, “No one should be punished more
severely than [they] would otherwise be because [they are] rich or poor, well
or inadequately educated, married or single, working or unemployed.”®” But
these are exactly the factors that risk-assessment instruments use to predict
recidivism.

Proponents, however, argue that risk-based sentencing should and does
operate within the “‘range of severity’ proportionate to the gravity of
offenses, the harms done to crime victims, and the blameworthiness of
offenders” which is also the MPC’s criteria for permissible punishment.®® It
does not matter, under this limiting retributivist view, whether “high risk”
offenders are more or less blameworthy or culpable than “low risk” offenders
convicted of similar offenses.*” As long as officials render sentencing
decisions within the permissible range of severity, then the relative severity
with which one person is punished compared to one another is irrelevant.”
Cardinal Proportionality—ensuring that the severity of any given offender’s
sentence is appropriate in absolute terms, without reference to how severely
anyone else is punished—trumps Ordinal Proportionality, according to this
line of thought.”!

The following hypothetical illustrates this reasoning:

84 Id. at 49-50.
8 Id. at 51.
Tonry, supra note 56, at 459.
8 I1d.
MoDEL PENAL CODE: SENTENCING § 1.02(2)(a)(i) (AM. L. INST., Proposed Final
Draft 2017).
8 .
? Id.
o d.
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Petty Thieves: Mundungus and Peeves are petty thieves. Each of them
breaks into empty homes and steals some personal items worth $500. They
are caught, and eventually convicted of burglary. Mundungus is from a poor
family and was homeless and unable to find legitimate work at the time of
the offense. Peeves is well-off and from a wealthy background, but simply
enjoys the thrill of breaking into other peoples’ homes and stealing things on
the weekends. We can safely stipulate that Peeves is the more bla