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ESSAY

“DRIVING WHILE BLACK” AND ALL
OTHER TRAFFIC OFFENSES:
THE SUPREME COURT AND

PRETEXTUAL TRAFFIC STOPS

DAVID A. HARRIS*

I. INTRODUCTION

The Supreme Court’s decision in Whren v. United Statest could not
have surprised many observers of the Court’s Fourth Amendment ju-
risprudence. In Whren, police officers used traffic violations as a pre-
text to stop a car and investigate possible drug offenses; the officers
had neither probable cause nor reasonable suspicion to stop the
driver for narcotics crimes.? In the Supreme Court, the government
advocated the “could have” standard: any time the police could have
stopped the defendant for a traffic infraction, it does not matter that
police actually stopped him to investigate a crime for which the police
had little or no evidence.? The defense asked the Court to adopt a
“would have” rule: a seizure based on a traffic stop would only stand if
a reasonable officer would have made this particular stop.# The Court
sided with the government. If police witness a traffic violation, the

* Eugene N. Balk Professor of Law and Values, University of Toledo College of Law.
J-D. 1983, Yale Law School; LL.M. 1988, Georgetown University Law Center. My thanks to
Jeffrey Gamso, Deborah Jeon, Mark Kappelhoff, Tom Perez, Daniel Steinbock and Lisa
Burget Wright for helpful comments on an earlier draft of this piece. Thanks also to Eric
Crytzer and Mary L. Sawyers for research and editorial assistance.

1116 S. Ct. 1769 (1996).

2 See infra notes 15 through 19 and accompanying text. To legally stop a person, a
police officer must have at least reasonable suspicion of criminal activity. Terry v. Ohio,
392 U.S. 1 (1968).

3 Brief for the United States at 5-6, United States v. Whren, 116 S. Ct. 1769 (1996) (No.
95-5841).

4 Whren, 116 S. Ct. at 1773 (defendant petitioners asked that the standard be “whether
a police officer, acting reasonably, would have made the stop for the reason given” (empha-
sis added)).
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1997] PRETEXTUAL TRAFFIC STOPS 545

Court said, they have the simplest and clearest type of probable cause
imaginable for a stop.? Requiring more would force lower courts to
make post hoc Fourth Amendment judgments based on either the
mindset of a reasonable officer or the actual (perhaps ulterior) mo-
tives of the arresting officer, neither one of which the Court saw as
necessary, useful, or relevant to the task of judging the constitutional-
ity of a seizure.6 After Whren, courts will not ask whether police con-
ducted a traffic stop because officers felt the occupants of the car were
involved in some other crime about which they had only a hunch;
rather, once a driver commits a traffic infraction, the officer’s “real”
purpose will make no difference at all.”

For the sake of of argument, I will concede that the decision in
Whren makes some sense, at least from the point of view of judicial
administration. But examined more carefully, Whren does more than
opt for a more workable rule: it approves two alarming law enforce-
ment practices. Neither are secret; on the contrary, the law of search
and seizure has reflected both for a long time.® But both represent
profoundly dangerous developments for a free society, especially one
dedicated to the equal treatment of all citizens.

First, the comprehensive scope of state traffic codes makes them
extremely powerful tools under Whren. These codes regulate the de-
tails of driving in ways both big and small, obvious and arcane. In the
most literal sense, no driver can avoid violating some traffic law during
a short drive, even with the most careful attention. Fairly read, Whren
says that any traffic violation can support a stop, no matter what the
real reason for it is; this makes any citizen fair game for a stop, almost
any time, anywhere, virtually at the whim of police. Given how impor-
tant an activity driving has become in American society, Whren
changes the Fourth Amendment’s rule that police must have a reason

5 Id. at 1772.

6 Id. at 1773-76.

7 Id

8 See, e.g., infranote 27; WAYNE R. LAFAVE & JEROLD ISRAEL, CRIMINAL PROCEDURE § 3.1,
at 2 (1996 Supp.). Indeed, I would be remiss not to mention that the subject of pretextual
Fourth Amendment activity has garnered a considerable amount of attention over the
years. E.g., John M. Burkoff, The Court That Devoured the Fourth Amendment: The Triumph of
an Inconsistent Exclusionary Doctrine, 58 ORE. L. Rev. 151 (1979); John M. Burkoff, Bad Faith
Searches, 57 NY.U. L. Rev. 70 (1982); John M. Burkoff, The Pretext Search Doctrine: Now You
See It, Now You Don’t, 17 U. MicH. J.L. Rer. 523 (1984); James B. Haddad, Pretextual Fourth
Amendment Activity: Another Viewpoint, 18 U. Micn. J.L. Rer. 639 (1985); Rgjoinder: Truth,
Justice, and the American Way—Or Professor Haddad'’s Hard Choices, 18 U. MicH. J.L. Rer. 695
(1985); 1 WayNE R. LAFAVE, SEARCH AND SEIZURE: A TREATISE ON THE FOURTH AMENDMENT
1.4(e) (3d ed. 1996). This excellent commentary has framed the debate well. But my
argument is different. Whren means that as long as a traffic infraction occurs—and one
almost always will—no inquiry into pretext of any type is even necessary.
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to forcibly interfere in our business—some basis to suspect wrongdo-
ing that is more than a hunch.? Simply put, that rule no longer ap-
plies when a person drives a car.

This alone should worry us, but the second police practice Whren
approves is in fact far worse. It is this:" Police will not subject all drivers
to traffic stops in the way Whren allows. Rather, if past practice is any
indication, they will use the traffic code to stop a hugely dispropor-
tionate number of African-Americans and Hispanics. We know this
because it is exactly what has been happening already, even before receiv-
ing the Supreme Court’s imprimatur in Whren. In fact, the stopping
of black drivers, just to see what officers can find, has become so com-
mon in some places that this practice has its own name: African-
Americans sometimes say they have been stopped for the offense of
“driving while black.”1® With Whren, we should expect African-Ameri-
cans and Hispanics to experience an even greater number of pretex-
tual traffic stops. And once police stop a car, they often search it,
either by obtaining consent, using a drug sniffing dog, or by some
other means.!! In fact, searching cars for narcotics is perhaps the ma-
jor motivation for making these stops.

Under a Constitution that restrains the government vis-a-vis the
individual’? and that puts some limits on what the authorities may do
in the pursuit of the guilty, the power of the police to stop any particu-
lar driver, at almost any time,!® seems oddly out of place. And with

9

[Elxcept in those situations in which there is at least articulable and reasonable suspi-

cion that a motorist is unlicensed or that an automobile is not registered, or that the

vehicle or an occupant is otherwise subject to seizure for violation of law, stopping an

automobile and detaining the driver in order to check his driver’s license and the

registration of the automobile are unreasonable under the Fourth Amendment.
Delaware v. Prouse, 440 U.S. 648, 663 (1979); see Terry v. Ohio, 392 U.S. 1, 27 (1968).

10 T heard this phrase often from clients I represented in Washington, D.C. and its
surrounding Maryland counties; among many of them, it was the standard way of describ-
ing the common experience of constant stops and harassment of blacks by police. Thus I
was not surprised to see the phrase show up recently in the popular press. E.g., Michael
Fletcher, Driven to Extremes: Black Men Take Steps to Avoid Police Stops, WasH. Post, March 29,
1996, at Al (black men are stopped so often they say they are stopped for the offense one
of them “calls DWB—driving while black.”). See also Henry Louis Gates, Thirteen Ways of
Looking at a Black Man, NEw YORKER, Oct. 23, 1995, at 59 (constant stops by police is what
“many African-Americans know as D.W.B.: Driving While Black.”).

11 See infra notes 184-193 and accompanying text.

12 See, e.g., WAYNE R. LAFAVE, SEARCH AND SEIZURE, A TREATISE ON THE FOURTH AMEND-
MENT, § 1.1, at 8-5 (1996) (Fourth Amendment grew out of English and colonial exper-
iences with abuses of general warrants and writs of assistance); Tracey Maclin, When the
Cure for the Fourth Amendment Is Worse Than the Disease, 68 S. CaL. L. Rev. 1, 5-6 (1994)
(noting that the history and purpose of Fourth Amendment is about limitation of execu-
tive and police power).

13 Indeed, described this way, the Court would no doubt disagree and say that police
behavior like this surely does violate the Fourth Amendment. E.g., Delaware v. Prouse, 440
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the words “equal justice under law” carved into the stone of the
Supreme Court itself, one might think that the use of police power in
one of its rawest forms against members of particular racial or ethnic
groups might prompt the Court to show some interest in curbing such
abuses.’* The defendant-petitioners presented both of these argu-
ments—the almost arbitrary power over any driver inherent in the
“could have” approach, and the racially biased use of traffic stops—to
the Court. Yet the Court paid little attention to these obvious implica-
tions of its decision. Whren is more than a missed opportunity for the
Court to rein in some police practices that strike at the heart of the
ideas of freedom and equal treatment; Whren represents a clear step in
the other direction—toward authoritarianism, toward racist policing,
and toward a view of minorities as criminals, rather than citizens.

II. THE Case

Whren presented the Court with relatively simple facts. Plain
clothes vice officers in an unmarked police car saw two young men
driving a vehicle with temporary tags in an area known for drug activ-
ity.1> The police observed the vehicle pause at a stop sign for longer
than usual.’® While the officers did not see the men do anything to
indicate involvement in criminal activity, they still became suspi-
cious.!” The driver turned without signalling and sped off.’® The po-
lice stopped the vehicle, and observed the passenger holding a bag of
cocaine in each hand.1®

The government argued that the traffic violations the driver com-
mitted—not giving “full time and attention to the operation of the
vehicle,”20 failing to signal,?! and travelling at a speed “greater than is

U.S. 648 (1979) (random stops of automobiles prohibited). This may be true, but my
intent is to describe what the law does, not what it says.

14 Brief for Petitioners at 17-30, Whren (No. 95-5841).

15 Whren v. United States, 116 S. Ct. 1769, 1772 (1996). Both of the young men were
African-Americans.

16 1d,

17 Id. While the Court’s opinion notes that the occupants were “youthful,” that the
vehicle was “a dark Pathfinder,” and that the driver seemed to be looking down into the
lap of the passenger, id., there was no indication of criminal activity. As the Brief for the
Petitioners notes, the main officer involved testified that the stop of the car was performed
not to investigate specific acts of the occupants indicating criminality, but simply to speak
to the driver about his poor driving. Brief for Petitioners, Whren, at 5-7 (No. 95-5841).
This seems a transparently obvious lie; with Whrer on the books, police will have no reason
to tell such stories, since pretextual stops have been approved, and no “innocent” motiva-
tion need be voiced for the court reviewing a motion to suppress.

18 Whren, 116 S. Ct. at 1772.

19 1d,

20 18 D.C. Mun. Regs. § 2213.4 (1995).

21 4. at § 2204.3. ‘
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reasonable and prudent under the conditions”?2—gave the police
probable cause to stop the car. The government contended that with
probable cause arising from the traffic violations, the stop of the car
passed constitutional standards, regardless of the fact that the officers
may actually have intended to investigate drug offenses and not traffic
infractions.?®>. The defense asserted that the officers had no actual in-
terest in traffic enforcement, and had used the traffic infraction only
as a pretext. For the real objective of the police—searching for evi-
dence of possible drug offenses—no probable cause or reasonable
suspicion existed.2* The defense contended that this made the stop
(and the resulting seizure of the cocaine) unconstitutional.2> The
District Court admitted the evidence, and at trial both defendants
were found guilty.26 The U.S. Court of Appeals for the District of Co-
lumbia Circuit affirmed, stating that “a traffic stop is permissible as
long as a reasonable officer in the same circumstances could have
stopped the car for the suspected traffic violation,” despite the fact
that the officer may subjectively believe that those in the car may be
engaging in some other illegal behavior.2”

The Supreme Court adopted the “could have” theory. The Court
said that any time a police officer observes a traffic violation, she has
probable cause to stop the vehicle, regardless of the fact that the de-
tailed nature of traffic codes enables any officer that wishes to do so to
stop virtually any motorist at almost any time by using the traffic in-

22 Id. at § 2200.3.
23

When a police officer has observed a motorist commit a traffic offense, the officer has
probable cause to justify a stop. . . . [A]ny argument [to the contrary] . . . conflicts with
this Court’s teaching that the validity of a search or a seizure under the Fourth

Amendment turns on an objective assessment of the officer’s actions in light of the

facts and circumstances confronting him at the time . . ..
Brief for the United States, Whren, at 7-8 (No. 95-5841).

24 Transcript, U.S. v. Whren, U.S. D. Ct,, D.D.C., Nos. 93-cr00274-01 and 93-cr00274-02,
at 122-24, 126-30; see also Brief for Petitioners, Whren, at 13-14 (No. 95-5841).

25 Transcript, supra note 24, at 124, 130; Brief for Petitioners, Whren, at 14 (No. 95-
5841).

26 Id. at 10-11.

27 Whren v. United States, 53 F.3d 371, 374-75 (D.C. Cir. 1995). The D.C. Circuit’s
decision put it in line with eight other circuits that had adopted some form of the “could
have” rule. U.S. v. Botero-Ospina, 71 F.3d 783, 787 (10th Cir. 1995) (en banc); U.S. v.
Johnson, 63 F.3d 242, 247 (8d Cir. 1995), petition for cert. filed, No. 956724 (Nov. 13, 1995);
U.S. v. Scopo, 19 F.3d 777, 782-84 (2d Cir 1994), cert. denied, 115 S. Ct. 207 (1994); U.S. v.
Ferguson, 8 F.3d 385, 389-91 (6th Cir. 1998) (en banc), cert. denied, 115 S. Ct. 97 (1994);
U.S. v. Hassan El, 5 F.3d 726, 729-30 (4th Cir. 1993) cert. denied, 114 S. Ct. 1374 (1994); U.S.
v. Cummins, 920 F.2d 498, 500-01 (8th Cir. 1990); U.S. v. Trigg, 878 F.2d 1037, 1039 (7th
Cir. 1989); U.S. v. Causey, 834 F.2d 1179, 1184 (5th Cir. 1987) (en banc). Two other
circuits had adopted the “would have” rule. U.S. v. Cannon, 29 F.3d 472, 475-76 (9th Cir.
1994); U.S. v. Smith, 799 F.2d 704, 709 (11th Cir. 1986).
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fraction as a pretext.?® The Court discounted statements in prior
cases that seemed to cast pretextual stops in an unfavorable light,2°
and stated that the law actually supported the opposite proposition:
An officer’s motive does not “invalidate[ ] objectively reasonable be-
havior under the Fourth Amendment.”3® Relying heavily on United
States v. Robinson®' and Scoit v. United States,?2 the Court said that the
officer’s state of mind in a Fourth Amendment situation is irrelevant,
“as long as the circumstances viewed objectively, justify that action.”?3
“We think,” the Court went on, that Robinson and other cases “fore-
close any argument that the constitutional reasonableness of traffic
stops depends on the actual motivation of the individual officers
involved.”34

Addressing the “would have” standard that the defendant pro-
posed, the Court rejected the notion that the results of a suppression
motion should turn on whether a reasonable officer, under the police
practices and regulations in the jurisdiction in which the case arose,
would have made the stop for the purposes of traffic enforcement.3>
Trial courts would find such a test much too difficult to administer,
the Court said, and would end up “speculating about the hypothetical
reaction of a hypothetical constable—an exercise that might be called
virtual subjectivity.”®® The result would be that the application of
Fourth Amendment law would vary from place to place, depending on
police regulations and practices, a result the Court found unaccept-
able.37 But the Court failed to acknowledge that the district court in
Whren would not have needed to speculate to apply the “would have”
standard. District of Columbia Police regulations prohibited officers
in plain clothes and officers in unmarked vehicles from making traffic
stops unless the violations posed an immediate threat to others.38
The officers clearly violated this rule in Whren; thus, there is little

28 Whren v. United States, 116 S. Ct. 1769, 1772-1773 (1996).

29 I4. at 1773-74 (citing Florida v. Wells, 495 U.S. 1 (1990) (impoundment of vehicles);
Colorado v. Bertine, 479 U.S. 367 (1987) (same); New York v. Burger, 482 U.S. 691 (1987)
(administrative inspections of businesses)).

30 Whren, 116 S. Ct. at 1774.

31 414 U.S. 218 (1973).

32 436 U.S. 128 (1978).

33 Whren, 116 S. Ct. at 1774 (quoting Scott, 436 U.S. at 138).

34 Id. at 1774,

35 Id. at 1775,

36 Id.

37 M. at 1775, .

38 D.C. Metropolitan Police Department General Order 303.1 (Traffic Enforcement)
(eff. April 30, 1992) (“Traffic enforcement may be undertaken as follows: . . . Members
who are not in uniform or are in unmarked vehicles may take enforcement action only in
the case of a violation that is so grave as to pose an immediate threat to the safety of
others.”).
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doubt that their conduct was not what a reasonable officer in their
department would do, at least assuming that a reasonable officer fol-
lows regulations. Additionally, there was no doubt that their traffic
enforcement actions were a pretext for drug investigation without
probable cause or reasonable suspicion.3?

The Court gave short shrift to the argument that police would use
the power to make traffic stops disproportionately against minorities.
Of course, the Constitution forbids racially biased law enforcement,
the Court said, but the proper source for a remedy is the Equal Pro-
tection Clause, not the Fourth Amendment. % Dismissing this point in
a few tepid lines buried in the middle of the opinion, the Court read
the racial question out of the case without any substantive discussion.
The real reasons police act, as opposed to the legal justification prof-
fered for their actions, “play no role in ordinary, probable-cause
Fourth Amendment analysis.”#! It is difficult to say what is more strik-
ing: the blandness of these words, or the blindness of what they assert.

The Court’s brief treatment of a position so central to the peti-
tioners’ case suggests that the Justices may not have taken the argu-
ment seriously. But it is the substance of the Court’s answer, not its

39 The main officer involved in the case testified that he was “out there almost strictly to
do drug investigations” and that he stops drivers for traffic offenses “[n]ot very often atall.”
Transcript, supra note 24, at 78. Despite these statements, and the fact that the district
judge was troubled by a “lengthy pause” before the officer’s answer to the question
whether he in fact stopped the vehicle because he was suspicious of a new car with two
young black men inside, id. at 66-67, 76-77, 138, the court found the traffic stop proper
under the “could have” test.

The Court also declared that the case need not be resolved by a balancing of interests.
Past cases, the Court said, made a balancing of the government’s interest in such stops
against the individual’s interests in freedom from such interference necessary only in situa-
tions without probable cause or in cases featuring an extraordinary search or seizure—for
example, seizing a fleeing suspect by using deadly force. Whren, 116 S. Ct. at 1776 (citing
Tennessee v. Garner, 471 U.S. 1 (1985) (balancing interests to determine that using deadly
force to seize a fleeing felon is an unreasonable seizure)). Since, by hypothesis, probable
cause exists in a pretextual traffic stop case, courts need not do any balancing because
“[t]he making of a traffic stop out-of-uniform does not remotely qualify as such an extreme
practice.” Id. at 1777. While a stop by an individual in plain clothes in a nondescript car
may not be as “extreme” as shooting someone, the experience could still be quite frighten-
ing or even dangerous. Se, e.g., State v. Auxter, No. OT-96-004, 1996 WL 475926, at *2
(Ohio Ct. App. August 23, 1996) (drunk driving case dismissed because officer made stop
and arrest in unmarked car, and Ohio law prohibits officer who does so from testifying in
case in order to curb abusive use of speed traps and “to provide for the safety of persons being
stopped” (emphasis added)); Rose Kim, Family Wants Answers, NEwspay, March 20, 1996, at 4
(family members allege that physician killed by police officers because police officers were
in unmarked cars and not in uniform, precipitating violent incident); Pennsylvania Bill
Would Bar Use of Unmarked Police Cars, N.Y. Times, Oct. 18, 1996, at A12 (proposed bill
targeted at crimes by police impostors using unmarked cars).

40 Whren, 116 U.S. at 1774.

41 Id.
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brevity, that confirms this feeling. On the practical level, equal pro-
tection will provide few of those subjected to this treatment with any
solace; indeed, for each of the few successful suits brought to protest
racially biased law enforcement practices,*? police may stop and
search thousands of people who have no hope of redress. They do
not have the resources, knowledge, or wherewithal to complain; they
have learned that complaining about this treatment brings nothing
(except maybe trouble), or that they may make unattractive plaintiffs
unlikely to engender any jury’s sympathy, regardless of the injuries to
their rights.*3

Aside from these practical considerations, the Court’s reference
to the Equal Protection Clause seems to mean that persons aggrieved
by racially biased stops and searches should attempt a statistical dem-
onstration that pretextual traffic stops have a racially disproportionate
impact. But plaintiffs in such suits would have to confront the Court’s
long-standing precedents barring proof of equal protection claims by
a showing of disparate impact.** Moreover, the Court has shown hos-

42 See infra notes 89-161 and accompanying text.

43 See infra note 120.

44 In making this suggestion, the Court seemed to ignore its cases, which say disparate
racial impact of a practice or policy is not enough to prove a violation of the Equal Protec-
tion Clause. Rather, to prove such a violation, “the invidious quality of a law claimed to be
racially discriminatory must ultimately be traced to a racially discriminatory purpose.”
Washington v. Davis, 426 U.S. 229, 240 (1976); se¢ also Village of Arlington Heights v. Met-
ropolitan Housing Development Corp., 429 U.S. 252, 264-65, 271 (1977) (proof of racially
discriminatory aim is required to show a violation of the equal protection clause, and infer-
ence of discriminatory “ultimate effect” did not make out a constitutional claim). While
the exact contours of what the Court would require in order to make out a claim remain
unclear, Davis and the cases that follow seem to say that lawsuits over the racially discrimi-
natory effect of facially race-neutral rules are to be “conducted as a search for a bigoted
decision-maker,” LAWRENCE TRIBE, AMERICAN CONSTITUTIONAL Law 1509 (2d ed. 1988), a
difficult standard to meet in contemporary America. Thus a case like that of Robert Wil-
kins, see infra notes 112-134 and accompanying text, may succeed, since the evidence un-
covered in the case includes an actual memorandum explicitly targeting black men for
pretextual stops. But the Wilkins case will prove to be the rare exception, because in most
cases decision-makers will not commit such ideas to paper. The only equal protection
cases that might provide some underpinning for the Court’s equal protection suggestion
in Whren are the peremptory challenge cases, in which discriminatory use of peremptory
challenges may make out a prima facie case of discrimination that an adversary must then
explain as stemming from nonracial reasons. E.g., Batson v. Kentucky, 476 U.S. 79 (1986)
(applying rule to prosecutor’s use of peremptories in criminal case); Edmonson v. Lees-
ville Concrete Co., 500 U.S. 614 (1991) (applying rule to civil cases); Powers v. Ohio, 499
U.S. 400 (1991) (exclusion of white jurors in trial of black defendant prohibited). But the
underlying rationale of these cases has to do not just with discriminatory racial impact and
equal protection, but with barring particular groups from an important civic function—
jury service—and in the undermining of public confidence in the jury system that might
then result. Batson, 476 U.S. at 87; Georgia v. McCollum, 505 U.S. 42, 48-50 (1992) (same).
Thus it is not at all clear that the Court would find the peremptory challenge cases
applicable. ’
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tility toward the demonstration of constitutional violations through
statistics. In McCleskey v. Kemp,*> a statistical study showed undeniable
racial patterns in the administration of the death penalty in Georgia.
If the victim was white and the perpetrator was black, the state sought
the death penalty 70 percent of the time;*6 if the victim was black and
the defendant was white, the state sought the death penalty in only 19
percent of the cases.?” If the victim and defendant were either both
white or both black, the figures were 32 percent and 15 percent, re-
spectively.#® McCleskey claimed that the statistics demonstrated that
he was discriminated against because of his race and the race of his
victim.*® As striking as these statistics may have been, the Court found
them meaningless. “At most,” the Court said, “the . . . [statistical]
study indicates a discrepancy that appears to correlate with race,” but
it “does not demonstrate a constitutionally significant risk of racial
bias affecting the Georgia capital-sentencing process.”?® McCleskey,
the Court said, “must prove that the decision-makers in his case acted
with discriminatory purpose.” In other words, only evidence of ra-
cial animus of the most direct nature in the defendant’s own case
could prove an equal protection violation; statistical proof showing
patterns of racial bias, the more logical way to demonstrate discrimi-
natory application of the law, would be unacceptable.52

Another example is United States v. Armstrong,5® a selective prose-
cution case decided during the same Supreme Court term as Whren.
In Armstrong, the defendants presented a study that showed that all 24
crack cocaine cases the district federal public defender had closed
over the prior year involved only black defendants.5* Finding this evi-
dence insufficient, the Court sided with the government and made
the already daunting challenge of proving a selective prosecution
claim even more difficult: the defendant will have no right of access to
the prosecutor’s files unless he first introduces evidence that the pros-
ecutor did not prosecute others similarly situated and acted out of
racial hostility in the defendant’s case.3> Thus, the defendant must

45 481 U.S. 279 (1987).

46 Id. at 287.

47 Id.

48 Id.

49 Id. at 292.

50 Id. at 312-13.

51 d. at 292.

52 But ¢f. United States v. Gordon, 817 F.2d 1538 (11th Cir. 1987) (error to reject “ra-
cial impact or results evidence,” given defendant’s allegations of selective prosecution of
vote fraud laws by targeting majority-Black counties).

53 116 S. Ct. 1480 (1996).

5¢ Id. at 1483.

55 Id. at 1488-89.
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furnish evidence of the correctness of his claim, without access to the
very evidence needed to prove his claim—a Catch 22 if ever there was
one,56

McClesky and Armstrong make a jarring backdrop for the Court’s
blithe assertion in Whren that the Equal Protection Clause represents
the proper way to address claims of discrimination in law enforce-
ment. Itis hard to avoid the conclusion that, given McClesky and Arm-
strong, the Justices do not mean for many equal protection cases to
succeed.

Even though I disagree strongly with some parts of Whren, I will
concede for the sake of argument that the Court’s reasoning is not
entirely wrong. There is no question that it will be easier for lower
courts to work with the “could have” rule than the “would have” rule.
The “could have” rule requires very little evidence; the officer need
only testify that she observed a traffic violation and stopped the car.
The court will either believe the testimony or reject it.57 By contrast,
the “would have” test might require testimony about regular police
practices, departmental regulations, and in the end a judgment from
the court about whether the actions of the officer in a particular case
were those a reasonable officer would have taken. These difficulties
do not persuade me that courts could not cope with a “would have”
rule; in fact, they make such judgments all the time in Terry stop cases,
which require a decision about the reasonableness of the officer’s ac-
tions in a given situation.’® Nevertheless, the “could have” test would
no doubt prove easier to administer.

To be sure, there are negative points to the opinion beyond those
I have already mentioned. For example, one can make a good argu-
ment that the Court used a strained reading of its cases to reject the
“would have” test. This seems especially true of the Court’s treatment
of Robinson. The Court was correct in Whren: Robinson said that the
actual motivation of the officer does not determine the search’s objec-

56 See David Cole, Sez No Evil, Hear No Evil, LEGaL TiMes, July 29, 1996, at S29 (“In effect,
one must provide evidence of one’s claim without access to the very evidence necessary to
establish the claim.”).

57 Given that lower courts nearly always take the word of the officer in these matters,
even when it is obvious that the officer is lying, it seems unlikely in the extreme that courts
will disbelieve officers’ proffered justifications based on the traffic stops which Whren per-
mits. Seg, e.g., David A. Harris, Frisking Every Suspect: The Withering of Terry, 28 U.C. Davis L.
Rev. 1, 6 (1994) (testifying falsely on search and seizure issues is an accepted practice in
lower courts); Alan M. Dershowitz, Accomplices to Perjury, N.Y. TiMes, May 2, 1994, at A15
(when judges accept perjurious police testimony, they bear responsibility for it).

58 See Terry v. Ohio, 392 U.S. 1, 21-22 (1968) (the question is whether “the facts avail-
able to the officer at the moment of the seizure or the search ‘warrant a man of reasonable
caution in the belief’ that the action taken was appropriate”).
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tive reasonableness.>® But this is hardly a fair description of the actual
thrust of the case. Robinson posed the question whether the search of
the defendant incident to arrest met constitutional standards. The
facts did not point to any danger to police or to the destruction of any
evidence—the twin justifications for a search incident to an arrest un-
til the Robinson decision.®® Nevertheless, the Court in Robinson found
that the arrest alone justified the search. In other words, a full search
can always follow a legitimate arrest; that is, an arrest which police
make for the purpose of apprehending an offender, not for the pur-
pose of making the search. Thus, while the irrelevancy of the actual
beliefs of the officer is consistent with the rest of Robinson, it hardly
seems substantial enough to be the basis of the decision in Whren.
Indeed, from the point of view of the proper use of cases and doc-
trine, the Court should simply have conceded in Whren that precedent
did not supply a ready answer to the question of how to handle pretex-
tual stops. The opinion could have said (1) our cases do not dictate
which way to decide this issue, so (2) we think the “could have” rule
clearly preferable for reasons of judicial administration, police under-
standing of the rule, and crime control.

But these arguments are not the primary reasons that Whren
should disturb us. The real danger of Whren is not its use of prece-
dent, its facile logic, or its rejection of one proposed test for another.
Rather, Whren’s most troubling aspects lie in its implications—the in-
credible amount of discretionary power it hands law enforcement
without any check—and what this means for our everyday lives and
our freedom as citizens.

III. TuE FOURTH AMENDMENT AND TRAFFIC OFFENSES

Commentators have criticized the Supreme Court’s Fourth
Amendment jurisprudence, with considerable justification. As the
Court lurches between protecting what it considers bedrock Fourth
Amendment values—the sanctity of the home, for example®!—and
the undesirable and distasteful result of suppressing probative evi-
dence of guilt, it has generated a hodgepodge of conflicting rules so
technical that law professors—Ilet alone law enforcers—find them diffi-
cult to understand.®2 Even so, some basic search and seizure rules

59 Whren, 116 S. Ct. at 1774, (citing United States v. Robinson, 414 U.S. 218, 221 n.1
and 236 (1973)).

60 See, e.g, Chimel v. California, 395 U.S. 752 (1969).

61 See, e.g., Payton v. New York, 445 U.S. 573, 589-90 (1980) (the Fourth Amendment
prohlblts the police from making a warrantless and nonconsensual entry into a suspect’s
home in order to make a routine felony arrest).

62 E.g., Akhil Reed Amar, Fourth Amendment First Principles, 107 Harv. L. Rev. 757 (1994)
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seem firmly ensconced in the law. Perhaps this is because they are so
fundamental that disturbing them would create an even larger doctri-
nal mess than the one that already exists; perhaps it is because there is
present-day consensus accompanied by historical evidence on these
points. Whatever the reason, we can discuss two key rules, secure in
the knowledge that they are accepted by the Court.

First, the police must usually have a reason to forcibly stop a per-
son.5®> When I say “forcibly stop,” I do not mean the application of
force to a suspect, though that may be part of a seizure. And I am not
referring to casual encounters with police, in which a citizen is asked
whether he or she would mind talking to police. Even though it
seems more than just plausible to argue that such encounters always
carry with them some element of coercion,%* I am willing to accept,
for the purposes of argument, the idea that such encounters remain
consensual. In contrast, a forcible stop is by its nature coercive.
When a police officer orders a citizen to halt, questioning, a search of
some kind, or even arrest may follow. Police cannot force a citizen to
stop and submit in this way without probable cause or at least reason-
able suspicion to believe that a crime has been or is about to be com-
mitted by the suspect.6> The Supreme Court reaffirmed this standard
just a few years ago in Minnesota v. Dickerson,56 in which Justice White
stated clearly that this rule had not changed. The police must still
have a reason to force a citizen to stop and submit to their authority,
something more than just a hunch.6?

The other basic rule important to our discussion is this: if police

(describing Fourth Amendment jurisprudence as a mess); Craig M. Bradley, Two Models of
the Fourth Amendment, 83 Micu. L. Rev. 1468 (1985) (chaotic state of Fourth Amendment
law comes from the pulling of courts between the poles of following the law as decided in
Pprevious cases and suppressing evidence, and the desire to have the evidence of crime that
will convict the guilty admitted).

63 Terry v. Ohio, 392 U.S. 1 (1968), is of course the source of the rule that at least reason-
able suspicion is necessary for a stop. I say this is usually the rule, because there are excep-
tions, such as the cases in which there is a special governmental need, e.g., Michigan Dep’t
of State Police v. Sitz, 496 U.S. 444 (1990) (permitting suspicionless searches at roadblocks
due to the special need to fight drunk driving), or administrative searches, e.g., New York v.
Burger, 482 U.S. 691 (1987) (administrative inspection of junkyards).

64 Tracey Maclin, “Black and Blue Encounters™—Some Preliminary Thoughts about Fourth
Amendment Seizures: Should Race Matter?, 26 Var. U. L. Rev. 243, 249-50 (1991) (describing
encounters between police and citizens as always carrying some element of coerciveness).

65 Terry, 392 U.S. at 30. Even in the context of a Terry stop, the same rules have always
applied. Justice Harlan’s concurring opinion in Terry makes this clear. Without a justifi-
able stop, Harlan said, officers could not frisk to assure their safety. It is the right to stop
the suspect in the first place that justifies getting close enough to the suspect that the
officer might be in danger; the police cannot generate that danger by putting themselves
at risk in the first place. Id. at 82-33 (Harlan, J., concurring).

66 508 U.S. 366 (1993).

67 Id. at 372-73.
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do not have the probable cause or reasonable suspicion necessary for
a forcible stop, a citizen may ignore police requests to stop, respond to
questions, produce identification, or submit to any further intrusion.
The Supreme Court has reiterated this rule in a number of cases
stretching over many years. For example, in Brown v. Texas,58 police
stopped a man in an area with a -“high incidence of drug traffic”6®
because “the situation ‘looked suspicious and we had never seen [the]
subject in that area before.””?® The officers arrested the man under a
Texas statute that criminalized any refusal to give police a name and
address upon a legitimate stop.”? The Supreme Court invalidated the
statute, and declared that nothing in the facts of the case allowed the
officers to make a legitimate stop, even the defendant’s presence in an
area known for narcotics trafficking. The defendant had every right
to walk away and to refuse to produce identification in such a situa-
tion, and any law to the contrary did not meet constitutional stan-
dards.”? The Court carried this doctrine forward in Florida v. Royer,”®
in which it stated that “[a citizen] may not be detained even momenta-
rily without reasonable, objective grounds for doing so; and his refusal
to listen or answer does not, without more, furnish those grounds.””*
And in Florida v. Bostick,”> the Court reaffirmed this principle, declar-
ing that while the police may question a person about whom they have
no suspicion, “an individual may decline an officer’s request without
fearing prosecution.””®

To be sure, I have not made the mistake of assuming that these
legal rules necessarily reflect reality. I know that even though the
cases discussed here may guarantee citizens the right to walk away
from curious police without interference, the right may exist more in
theory than in practice.’” It may be that the mere appearance of au-

68 443 U.S. 47 (1979).

69 Id. at 49.

70 Id.

71 Id.

72 Id, at 52-53. See also Ybarra v. lllinois, 444 U.S. 85, 92-93 (1979) (holding that police
had no reasonable suspicion to detain the customer of a tavern, even if the police had a
warrant to search the tavern and a general suspicion that drug sales took place at the
tavern, when there was no indication that the customer himself was involved or armed).

73 460 U.S. 491 (1983).

74 Id. at 498 (citing United States v. Mendenhall, 446 U.S. 544 (1980) (“a citizen who
does not wish to answer police questions may disregard the officers questions and walk
away”)).

75 501 U.S. 429 (1991).

76 Id. at 437.

77 Professor Tracey Maclin has made this point in a persuasive way: It is all very well to
say that a citizen need not respond to police inquiries; it is another to ask how many would
actually resist and why they should have to do so. “The point is not [only] that very few
persons will have the moxie to assert their fourth amendment rights, although we know
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thority—nothing more than the officer’s uniform, badge and squad
car, to say nothing of her weapon—will cause most people to do what
she says or answer her questions. But the point is that even if the law
remains more an ideal than anything else, the Court’s pronounce-
ments on the subject all point in one direction: the police need at
least reasonable suspicion to forcibly interfere with one’s movement,
and if they do not have it the citizen may walk away.

Whren alters all of this for anyone driving a car. Simply put, it is
difficult to imagine a more American activity than driving a car. We
use our cars for everything: work (both as transportation to get to and
from work and as mobile offices and sales platforms), play, and myr-
iad other activities that make up everyday life. Of course, many Amer-
icans do not own cars, and some have even found it unnecessary to
learn to drive. But this is not the norm. Most American kids date
their emergence from adolescence not from high school graduation
or a religious or cultural ceremony, but from something far more cen-
tral to what they really value: the day they receive their driver’s
licenses. Americans visiting Europe for the first time often return with
the observation that one can get to and from almost any little town
entirely on public transportation. Europeans visiting America are
often surprised at the lack of public transportation facilities and op-
tions outside of major urban centers, and at the sizeable cities that rely
entirely on automobile transportation. Despite energy crises, traffic
congestion, and the expense of owning a car, most Americans prefer
to drive wherever they go.”® In short, there are few activities more
important to American life than driving.”®

With that in mind, consider traffic codes. There is no detail of
driving too small, no piece of equipment too insignificant, no item of
automobile regulation too arcane to be made the subject of a traffic

that most will not. It is whether citizens in a free society should be forced to challenge the
police in order to enjoy [their rights].” Tracey Maclin, The Decline of the Right of Locomotion:
The Fourth Amendment on the Streets, 75 CorRNELL L. Rev. 1258, 1306 (1990). Professor
Maclin has also argued that the situation may be worse for some members of our society
than for others, depending on the color of their skin. MacLIN, sufra note 63, at 251-53
(describing numerous less-than-legal encounters between police and black men).

78 Thus it was no accident when, several years ago, the company that provides “genu-
ine” General Motors parts and service for that company’s automotive products ran a series
of commercials in which a chorus of hearty voices sang out the words: “It’s not just your
car, it’s your freedom.” This jingle represented a perfect blending of the American atti-
tude toward the automobile—the essential part of life, without which one surrenders the
“freedom” to come and go at will—with a huckster’s willingness to appropriate patriotic
feelings and symbolism.

79 Steven Stark, Weekend Edition Sunday: America’s Long-Term Love Affair with the Automo-
bile, (National Public Radio broadcast, Aug. 18, 1996) (“It’s virtually impossible to overstate
the importance of the car in American life.”).
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offense. Police officers in some jurisdictions have a rule of thumb: the
average driver cannot go three blocks without violating some traffic
regulation. Reading the codes, it is hard to disagree; the question is
how anyone could get as far as three blocks without violating the law.

When we think of traffic offenses, we think of “moving viola-
tions”—exceeding the speed limit, crossing dividing lines, and the
like. But in fact traffic codes regulate many other aspects of driving-
related activity, including some that seem almost wildly hypertechni-
cal. And some of these offenses have nothing to do with driving at all.
Rather, they are “equipment violations”—offenses in which driving
with incorrect, outdated, or broken equipment constitutes the viola-
tion. And then there are catch-all provisions: rules that allow police to
stop drivers for conduct that coinplies with all rules on the books, but
that officers consider “imprudent” or “unreasonable” under the cir-
cumstances, or that describe the offense in language so broad as to
make a violation virtually coextensive with the officer’s unreviewable
personal judgment.

For example, in any number of jurisdictions, police can stop driv-
ers not only for driving too fast, but for driving too slow.2? In Utah,
drivers must signal for at least three seconds before changing lanes; a
two second signal would violate the law.8! In many states, a driver
must signal for at least one hundred feet before turning right; ninety-
five feet would make the driver a offender.®2 And the driver making
that right turn may not slow down “suddenly” (undefined) without
signalling.8® Many states have made it a crime to drive with a malfunc-
tioning taillight,%¢ a rear-tag illumination bulb that does not work,° or

80 E.g., N.M. StaT. AnN. § 66-7-305 (Michie 1994) (prohibits driving “at such a slow
speed as to impede the normal and reasonable movement of traffic”); 18 D.C. Mun. Regs.
§ 2200.10 (1995).

81 UtaH CoODE ANN, § 41-6-69 (1993).

82 Mb. CobE ANN. Transe. I § 21-604(d) (signal must “be given continuously during at
least the last 100 feet”); N.M. STAT. ANN. § 66-7-325B (Michie 1994) (same); OHIO REv.
CobE AnN. § 4511.89 (Banks-Baldwin 1993) (same); S.C. CobE AnN. § 56-5-2150(b) (Law
Co-op. 1991) (same).

83 E.g., Mp. CobE AnN. Transe. II § 21-604(e) (1992) (“If there is an opportunity to
signal, a person may not stop or suddenly decrease the speed of a vehicle until he gives an
appropriate signal”); N.M. CobE Ann. § 66-7-325C (1994) (“No person shall stop or sud-
denly decrease the speed of a vehicle without first giving an appropriate signal . . .”); S.C.
CopE ANN. § 56-5-2150(c) (Law Co-op. 1991) (same).

84 F.g., Mp. CopE AnN. Transe.XI § 22-204(a) (1992) (“[e]very motor vehicle . . . shall
be equipped with at least 2 tail lamps mounted on the rear, which . . . shall emit a red light
plainly visible from a distance of 1000 feet to the rear”); N.D. Cent. CopE § 89-21-04(1)
(1987) (same); S.C. CopE AnN. § 56-5-4510 (Law Co-op. 1991) (same, except that red light
must be visible from a distance of 500 feet).

85 E.g., Mp. CoDE ANN. TraNsP. IT § 22-204(f) (1992) (requiring “a white light” that will
illuminate the rear registration plate “and render it clearly visible from a distance of fifty
feet”); N.D. CenT. CopE § 39-21-04(8) (1987) (same); S.C. COPE ANN. § 56-5-4530 (Law
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tires without sufficient tread.®¢6 They also require.drivers to display
not only license tags, but yearly validation stickers, pollution control
stickers, and safety inspection stickers; driving without these items dis-
played on the vehicle in the proper place violates the law.87

If few drivers are aware of the true scope of traffic codes and the
limitless opportunities they give police to make pretextual stops, po-
lice officers have always understood this point. For example, the state-
ments by police officers that follow come from a book written in 1967:

You can always get a guy legitimately on a traffic violation if you tail him
for a while, and then a search can be made.

You don’t have to follow a driver very long before he will move to the
other side of the yellow line and then you can arrest and search him for
driving on the wrong side of the highway.

In the event that we see a suspicious automobile or occupant and wish to
search the person or the car, or both, we will usually follow the vehicle
until the driver makes a technical violation of a traffic law. Then we
have a means of making a legitimate search.88 '

These officers may not fully understand search and seizure law;
for example, even in 1967, it was far from clear that a search could
follow any traffic stop that police “legitimately” made. But they are
absolutely correct on the larger point: with the traffic code in hand,
any officer can stop any driver any time. The most the officer will
have to do is “tail [a driver] for a while,” and probable cause will mate-
rialize like magic. Whren is the Supreme Court’s official blessing of
this practice, despite the fact that police concede that they use this
technique to circumvent constitutional requirements.

But the existence of powerful and unreviewable police discretion
to stop drivers is not the most disturbing aspect of Whren. That dubi-
ous honor is reserved for the ways in which the police will use this
discretion.

Co-op. 1991) (same).

86 E.g., Mp. CoDE ANN. Transe, 11 § 22-405.5(b) (1992) (tire considered unsafe if tread
wear indicators are “flush with the tread at any place on the tire” or, in absence of tread
wear indicators, do not meet precise measurements at three locations on the tire); S.C.
CopE ANN. § 56-5-5040 (Law Co-op. 1991) (tires “shall be in a safe operating condition™).

87 E.g., S.C. CopE AnN. § 56-5-5350(a) (Law Co-op. 1991) (“No person shall drive . . .
any vehicle . . . unless there shall be in effect and properly displayed thereon a current
certificate of inspection”). ’

88 LAwreNCE F. TIFFANY ET AL., DETEGTION OF CRIME 131 (1967). In its most recent case
on traffic stops, in which the Supreme Court gave police making these stops the power to
order passengers out of vehicles without any suspicion of wrongdoing or danger, Justice
Kennedy’s dissent points out just how powerful a tool Whren is. Maryland v. Wilson, No. 95-
1268, 1997 U.S. Lexis 1271 (Feb. 19, 1997) (Kennedy, J., dissenting) (when coupled with
Whren's grant of power to “stop vehicles in almost countless circumstances,” majority opin-
ion in Wilson “puts tens of millions of passengers at risk of arbitrary control by the
police.”).
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IV. Wuao WiLL BE STtoPPED?

Once we understand that Wkren will permit police to stop anyone
driving a car whenever they observe the ever-present violations of the
traffic code, the question becomes who the police will stop. At first
blush, the question might seem unnecessary. After all, if Whren allows
the police to stop any driver at virtually any time, everyone faces the
risk of a pretextual stop. But while Whren certainly makes it possible for
the police to stop anyone, the fact is that police will not stop just any-
one. In fact, police will use the immense discretionary power Whren
gives them mostly to stop African-Americans and Hispanics. I say this
not to imply that individual officers will act out of racist motivations.
Though some will, I believe most will not. Rather, my point is that
whatever their motivation, viewed as a whole, pretextual stops will be
used against African-Americans and Hispanics in percentages wildly
out of proportion to their numbers in th