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INTRODUCTION

Even before President Obama took to the dance floor on the night of
his inauguration, his then-Chief of Staff, Rahm Emanuel, had already fired

* Professor of Law, University of California, Berkeley, School of Law. An earlier draft of this Arti-
cle was written while I was the Samuel Rubin Visiting Professor of Law at Columbia Law School. The
research was supported by Columbia Law School, the Boalt Hall Fund, the Hellman Family Faculty
Fund, and the University of California, Berkeley, Committee on Research. I benefited tremendously
from discussions with Neal Devins, Justin McCrary, Nina Mendelson, Kevin Quinn, Emerson Tiller, the
Berkeley Law Junior Scholars Working Group, and participants at the Political Science and Law Con-
ference at Northwestern University School of Law and the faculty workshop at the University of Vir-
ginia School of Law; I, however, am solely responsible for any errors. Roman Giverts contributed
excellent research assistance; Nicole Schwartzberg helped with editing; and Doug Avila, Ramona
Martinez, and Dean Rowen provided wonderful help in tracking down sources. The editors at the
Northwestern University Law Review patiently provided exceptional editorial input to the piece. This
Article builds on an earlier article, Anne Joseph O’Connell, Political Cycles of Rulemaking: An Empiri-
cal Portrait of the Modern Administrative State, 94 VA. L. REV. 889 (2008). Parts of this Article ap-
peared (in modified form) in an online report I prepared for the Center for American Progress, ANNE
JOSEPH O’CONNELL, CTR. FOR AM. PROGRESS, CLEANING UP AND LAUNCHING AHEAD: WHAT
PRESIDENT OBAMA CAN LEARN FROM PREVIOUS ADMINISTRATIONS IN ESTABLISHING HIS
REGULATORY AGENDA (2009), available at
http://www.americanprogress.org/issues/2009/01/pdf/regulatory_agenda.pdf.
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off a memorandum to the heads of federal agencies instructing them not to
start or finish any regulations without approval of the new Administration.'
Emanuel also requested that agency leaders “[c]onsider extending for 60
days the effective date of regulations that have been published in the Fed-
eral Register but not yet taken effect.” In short, the memorandum was an
immediate and powerful assertion of control over regulatory policy by the
new Administration.

In the weeks before the inauguration, while Democratic Party organiz-
ers prepared to celebrate President Obama and his team, agencies under
President George W. Bush rolled out “midnight” regulations. The Bureau
of Land Management, for instance, finalized a rule that it had proposed just
four months earlier to permit drilling for oil shale on federal land in western
states.” The Environmental Protection Agency (EPA) issued a regulation,
initiated the previous year, to expand how much hazardous waste could be
burned outside of incineration limits.* These and dozens of other midnight
regulations were unveiled despite an express command in May 2008 from
Chief of Staff Joshua Bolten that directed executive agencies to finish regu-
lations by November 1 of that year unless there were “extraordinary cir-
cumstances.”

' Memorandum from Rahm Emanuel, Assistant to the President and Chief of Staff, the White
House, to Heads of Executive Departments and Agencies (Jan. 20, 2009) [hereinafter Emanuel Memo],
in 74 Fed. Reg. 4435 (Jan. 26, 2009). The memorandum provided exceptions approved by the Director
of the Office of Management and Budget “for emergency situations or other urgent circumstances relat-
ing to health, safety, environmental, financial, or other national security matters,” or other urgent mat-
ters. Id. The action was one of the first of the new Administration. President Obama had not yet signed
a single executive order or held a press conference. See Jeff Zeleny, A Busy Night on the Town, Then a
Busier Day at the Office, N.Y. TIMES, Jan. 22, 2009, at A20.

2 Emanuel Memo, supra note 1, at 4435.

% 0il Shale Management—General, 73 Fed. Reg. 69,414, 69,414 (Nov. 18, 2008) (to be codified at
43 C.F.R. pts. 3900, 3910, 3920, 3930); David A. Fahrenthold, Bush Administration Pushes Their Final
Environment and Energy Policies, WASH. POST (Dec. 19, 2008), http://www.washingtonpost.com/wp-
dyn/content/article/2008/12/19/AR2008121902898.html.

4 Expansion of RCRA Comparable Fuel Exclusion, 73 Fed. Reg. 77,953, 77,953 (Dec. 19, 2008) (to
be codified at 40 C.F.R. pt. 261); R. Jeffrey Smith, EPA Issues Exemptions for Hazardous Waste, Fac-
tory Farms, WASH. POST, Dec. 13, 2008, at A4.

5 Memorandum from Joshua B. Bolten, Chief of Staff, the White House, to Heads of Executive De-
partments and Agencies (May 9, 2008) [hereinafter Bolten Memo], available at
http://graphics8.nytimes.com/packages/pdf/washington/COS%20Memo0%205.9.08.pdf.  Although the
memorandum did not establish any procedures to demonstrate extraordinary circumstances, agencies
still needed to get final regulations approved by the Office of Information and Regulatory Affairs in the
Office of Management and Budget under Executive Orders 12,866, 3 C.F.R. 638 (1994), reprinted in
5U.S.C. § 601 (2006), and 13,422, 3 C.F.R. 191 (2008), repealed by Exec. Order No. 13,497, 3 C.E.R.
218 (2010). To the extent that agencies complied with the memorandum, there were fewer classic mid-
night regulations (i.e., rules issued after the election); compliance also ensured that regulations had taken
effect before the new Administration took over, making it harder to reverse those regulatory (or deregu-
latory) actions. See Charlie Savage & Robert Pear, Administration Moves to Avert Late Rules Rush,
N.Y. TIMES, May 31, 2008, at A1; infia notes 11718 and accompanying text.
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This regulatory pattern—crack-of-dawn response to midnight regula-
tion—has played out in all recent White House transitions, including those
in which the incoming and departing presidents hailed from the same politi-
cal party. In its closing weeks, President Clinton’s Administration engaged
in a flurry of regulatory activity, including the establishment of energy effi-
ciency standards for washing machines and significant workplace ergo-
nomic requirements.® Overall, agencies completed about twice as many
major regulations (those generally having more than a $100 million annual
effect on the economy) in President Clinton’s final year than in any preced-
ing year for which such information on regulatory impact was regularly col-
lected.”

On President George W. Bush’s first day in office, Chief of Staff An-
drew Card also had immediate instructions for federal agencies. Like
Emanuel’s memorandum, Card’s directive barred agencies from sending
regulatory notices to the Federal Register without approval by a Bush ap-
pointee. It also called for agencies to withdraw regulations that had been
sent to the Federal Register but had not yet been published. More signifi-
cantly, it told agencies to suspend the effective dates of rules that had been
published but had not yet gone into effect.®* By the end of the first year of
the Administration, hundreds of regulations started but not yet completed
before Bush took office were formally withdrawn.” And so the regulatory
cycle goes.

This crack-of-dawn response to midnight regulation manifests itself in
congressional transitions as well. Although the rulemaking pattern is often
not as pronounced or as frequent, due in part to the fact that two-chamber
shifts in congressional control have been rarer than changes in the White
House in recent decades, congressional transitions also can alter agency de-
cisionmaking by creating similar midnight and crack-of-dawn regulatory

6 President George W. Bush kept the first. Matthew L. Wald, Administration Keeps 2 Rules on Ef-
ficiency of Appliances, N.Y. TIMES, Apr. 13, 2001, at A14. Congress killed the second under the author-
ity provided by the Congressional Review Act. Ergonomics Rule Disapproval, Pub. L. No. 107-5, 115
Stat. 7 (2001); see Congressional Review Act, 5 U.S.C. §§ 801-808 (2006).

7 See infra Figure 8.

8 Memorandum from Andrew H. Card, Jr., Assistant to the President and Chief of Staff, the White
House, to Heads and Acting Heads of Executive Departments and Agencies (Jan. 20, 2001) [hereinafter
Card Memo], in 66 Fed. Reg. 7702 (Jan. 24, 2001). The May 2008 Bolten Memo mostly took the last
option off the table for the incoming Obama Administration because completing regulations by mid-
November ensured that they would be in effect before Obama’s inauguration. See Bolten Memo, supra
note 5. Presidents Reagan and George W. Bush also suspended the effective dates of regulations from
executive agencies (but not independent regulatory commissions) that had been completed at the end of
Presidents Carter’s and Clinton’s Administrations, respectively, but had not gone into effect. CURTIS W.
COPELAND, CONG. RESEARCH SERV., RL 34747, MIDNIGHT RULEMAKING: CONSIDERATIONS FOR
CONGRESS AND A NEW ADMINISTRATION 7-9 (2008). By contrast, the Emanuel Memo requested that
all agencies “consider” similar suspensions of regulations promulgated at the end of President George
W. Bush’s Administration. Emanuel Memo, supra note 1.

% See infra Figure 10.
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opportunities—specifically, by fast-tracking regulations before control
shifts or withdrawing uncompleted regulations afterward. In November
1994, the midterm elections switched control of both the House and the
Senate from the Democrats to the Republicans; the reverse occurred in No-
vember 2006. The 1994 election accompanied a noticeable jump in regula-
tory completions before the new Republican majorities took control and a
marked increase in withdrawals of uncompleted regulations after the transi-
tion, but the 2006 election was not accompanied by similar spikes in regula-
tory activity.' In the 2010 election, Republicans promised to cut back
regulation by President Obama’s agencies." Although not as predictable as
shifts in White House control, these congressional transitions are also criti-
cal components of regulatory policy.

The third branch of our federal government also undergoes transitions.
Here, though, the change of personnel does not have as immediate an effect
on agency decisionmaking. Rather, court decisions can influence the regu-
latory process by altering the incentives for agencies to engage in certain
types of regulation, such as more or less informal rulemaking, and greater
explanation of agency decisions so as to avoid having a regulation over-
turned later on. For example, in 2001, the Supreme Court decided United
States v. Mead Corp., which provides, in most circumstances, more defer-
ence to notice-and-comment rulemaking than to less formal agency ac-
tions.”” There was no “midnight” as with political transitions, but the
ruling, like other important administrative law decisions, created a new
dawn for future regulatory policies.

These three types of transitions—presidential, congressional, and judi-
cial—all have the power to shape, in major and minor ways, agency rule-
making and thus, in turn, a wide range of public policy. In sheer numbers,
agency rulemaking dominates legislation. In 2009, Congress passed 119

10 See infra Figures 6, 8, 10.

1 David M. Herszenhorn, Legislative Plan Direct from G.O.P. Mainstream, N.Y. TIMES, Sept. 24,
2010, at A17 (“The Republicans also promised to ‘rein in the red tape factory in Washington’ by making
it harder for federal agencies to impose new regulations.”); Robert Pear, Short of Repeal, G.O.P. Will
Chip Away at Health Care, N.Y. TIMES, Sept. 21, 2010, at A1 (“Republicans say [in the 2010 election
season that if elected] they will try to withhold money that federal officials need to administer and en-
force the [new health care] law. They know that even if they managed to pass a wholesale repeal, Mr.
Obama would veto it.”). Some agencies waited until after the election to not have regulations be made
an election issue. Gabriel Nelson, EPA Delays Release of Final Ozone Standards, N.Y. TIMES (Aug. 23,
2010), http://www.nytimes.com/gwire/2010/08/23/23 greenwire-epa-delays-release-of-final-ozone-
[standards{75285.html (“The current political climate would make it ‘convenient’ for EPA to release the
standards after November’s midterm election, said Howard Feldman, director of regulatory and scien-
tific affairs at the American Petroleum Institute. Frank O’Donnell, president of advocacy group Clean
Air Watch, agreed. The decision to delay the final rule could reflect intense political pressure on the
agency, he wrote in an e-mail . . . .”).

12533 U.S. 218, 226-27 (2001).
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public laws."” During the same period, agencies issued approximately 3500
rules." To be certain, many of these rules are routine or have minimal con-
sequences. But many are important, including 84 “major” regulations, clas-
sified in that way because they have an annual economic effect of at least
$100 million or other significant effect.”” These regulations involve many
policy areas, including the environment, finance, national security, public
health, and science and technology, to name just a few.

This Article examines agency rulemaking during the periods surround-
ing political transitions. Using a new comprehensive database on agency
rules that covers the period from 1983 to 2010, a longer time frame than ex-
isting studies cover, it describes key stages of the rulemaking process over
time. In addition, it analyzes the connection between political transitions,
both presidential and congressional, and of one major judicial transition,
and the duration of completed rulemakings. Not all rulemakings are com-
pleted, however, so this Article also examines the relationship between
transitions and whether proposed rulemakings are withdrawn.

Part I briefly summarizes the rulemaking process and the major types
of relevant transitions, considering how they are viewed by a federal
agency. Part II describes the database on agency rulemaking used in the
Article and discusses its strengths and weaknesses; it also situates this study

" Interim Résumé of Congressional Activity: First Session of the One Hundred Eleventh Congress,
156 CONG. REC. D3 (corrected daily ed. Jan. 5, 2010). In 2008, Congress passed 278 public laws. In-
terim Résumé of Congressional Activity: Second Session of the One Hundred Tenth Congress,
154 CONG. REC. D1336 (daily ed. Jan. 2, 2009).

4 See GAO Federal Rules Database Search, U.S. GOV’T ACCOUNTABILITY OFFICE,
http://www.gao.gov/legal/congressact/fedrule.html (search Agency: All, Rule Type: All, Priority Type:
All, Date Published in the Federal Register: January 2009 to December 2009) (last visited Aug. 20,
2011). In 2008, agencies published 3117 rules. See GAO Federal Rules Database Search, U.S. GOV’T
ACCOUNTABILITY OFFICE, http://www.gao.gov/legal/congressact/fedrule.html (search Agency: All, Rule
Type: All, Priority Type: All, Date Published in the Federal Register: January 2008 to December 2008)
(last visited Aug. 20, 2011).

15 See GAO Federal Rules Database Search, U.S. GOV’T ACCOUNTABILITY OFFICE,
http://www.gao.gov/legal/congressact/fedrule.html (search Agency: All, Rule Type: Major, Priority
Type: All, Date Published in the Federal Register: January 2009 to December 2009) (last visited Aug.
20, 2011). In 2008, agencies published 95 major rules. GAO Federal Rules Database Search, U.S.
GOV’T ACCOUNTABILITY OFFICE, http://www.gao.gov/legal/congressact/fedrule.html (search Agency:
All, Rule Type: Major, Priority Type: All, Date Published in the Federal Register: January 2008 to De-
cember 2008) (last visited Aug. 20, 2011). The law defines “significant” or “major” rules as those that
have at least an annual $100 million, or otherwise “material[ly]” adverse, effect on the economy. Exec.
Order No. 12,866, supra note 5, § 3(f); see 5 U.S.C. § 804(2) (2006) (“The term ‘major rule’ means any
rule that the Administrator of the Office of Information and Regulatory Affairs of the Office of Man-
agement and Budget finds has resulted in or is likely to result in—(A) an annual effect on the economy
of $100,000,000 or more; (B) a major increase in costs or prices for consumers, individual industries,
Federal, State, or local government agencies, or geographic regions; or (C) significant adverse effects on
competition, employment, investment, productivity, innovation, or on the ability of United States-based
enterprises to compete with foreign-based enterprises in domestic and export markets.”). The empirical
work in this Article uses a slightly wider definition of significance to include other, noneconomically
significant regulations.
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among both empirical and nonempirical research on agency rulemaking and
political transitions. Part III contains the major descriptive work, which
tracks the number of rules that were initiated, completed, and withdrawn
over approximately twenty-five years. Part IV analyzes systematically the
duration of the rulemaking process for rules that are completed and focuses
on political and judicial transitions. Part V then examines the connection
between political and judicial transitions (as well as other factors, such as
agency deadlines) and the decision to withdraw a proposed rule. The Arti-
cle concludes by considering wider implications of the rulemaking process
and political transitions for administrative law and new administrations.

I. THE RULEMAKING PROCESS AND TYPES OF TRANSITIONS

Before examining rulemaking transitions more systematically, it seems
wise to provide some brief background on both components: the rulemak-
ing process and the kinds of transitions that can shape it. This Part also
specifically considers the agency’s perspective on each of these compo-
nents.

A. The Rulemaking Process

There are two versions of the rulemaking process: what textbooks de-
scribe (and what scholars typically study) and what happens in practice. In
the former, regulations (or rules)'® are enacted through relatively simple no-
tice-and-comment procedures. After internal agency planning and subse-
quent review by the Office of Information and Regulatory Affairs (OIRA),
a unit of the Office of Management and Budget, an executive agency for-
mally starts the public rulemaking process by publishing a Notice of Pro-
posed Rulemaking (NPRM) in the Federal Register and by providing a
public docket of supporting materials. The NPRM commences a public
comment period, usually sixty days but sometimes shorter, during which
time interested persons can submit their reactions in written form to the
agency. The agency examines the comments and evaluates what changes to
make to the proposed regulation. The final rule, which is also reviewed by
OIRA and then published in the Federal Register, must be a “logical out-
growth” of the proposed rule.”” In most cases, the final rule does not take
effect for thirty days—or for sixty days, if the rule is classified as major."

16 1 use the terms “rule” and “regulation” interchangeably. If no other information is provided, the
terms refer to a regulation or rule produced by the notice-and-comment procedures prescribed by the
Administrative Procedure Act, 5 U.S.C. §§ 551-559 (2006).

17 O’CONNELL, supra note *, at 900-02 & n.26. Independent regulatory commissions, such as the
Federal Communications Commission, do not need to seek OIRA review before publishing an NPRM or
final rule. Exec. Order No. 12,866, supra note 5, § 3(b) (“*Agency,” unless otherwise indicated, means
any authority of the United States that is an ‘agency’ under 44 U.S.C. 3502(1), other than those consid-
ered to be independent regulatory agencies, as defined in 44 U.S.C. 3502(10).”).

18 See Congressional Review Act, 5 U.S.C. § 801 (2006).
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The textbook version differs from what happens in actual rulemakings
in several important ways. To start, the textbook version assumes that the
rulemaking process has three discrete stages that occur in a specified order:
notice, opportunity for comment, and the final rule. Many agencies, how-
ever, issue binding rules without prior opportunity for comment. For ex-
ample, an agency can issue a “direct final rule,” which takes effect a certain
period after publication unless adverse comments are received. An agency
can also issue an “interim final rule,” which can take effect upon publica-
tion, and subsequently take comments on the rule if for some important rea-
son it needs to forego prior notice and opportunity for comment.” Neither
of these approaches is mentioned explicitly in the Administrative Procedure
Act (APA). However, the APA does provide for the waiver of prior notice
and comment (but without the requirement of post-rule comments) where
the agency has “good cause” to forego these procedures if they “are imprac-
ticable, unnecessary, or contrary to the public interest.””

In addition, in the textbook version, an agency goes through the steps
once; there is one NPRM, one comment period, and one final rule. In prac-
tice, however, an agency can issue an “Advance NPRM,” or a second or
third NPRM. A single proposed rule can have multiple comment periods.
And an agency can issue an interim rule followed by a final rule. Those
choices can be driven, in part, by statutory deadlines. For example, the
Family and Medical Leave Act (FMLA),” which President Clinton signed
into law on February 5, 1993, mandated that the Department of Labor
(DOL) enact regulations to implement key parts of the FMLA within 120
days, to take effect one month later, on August 5. The DOL published its
NPRM on March 10 and asked for comments until the end of that month.
On June 4, the DOL promulgated an interim final rule, which took effect on
August 5 and which asked for further comments. The DOL published final
regulations seventeen months later, on January 6, 1995, which it amended
twice before the final rules went into effect on April 6, 1995.%

Finally, the textbook version presumes that the agency issues a final
rule after the comment period ends. But an agency may decide, after re-
ceiving comments or during the OIRA review process, not to enact a final
rule at all. Unlike a completed rule, which the agency can rescind typically
only through the notice-and-comment process, a “withdrawn rule” functions
as the unilateral abdication of a proposed regulation without a similar for-
mal process.” Some withdrawals of proposed rules are explicitly contem-

19
20
21
22
23

O’CONNELL, supra note *, at 903.

5U.S.C. § 553(b)(3)(B) (2006).

Family and Medical Leave Act of 1993, 29 U.S.C. §§ 26012654 (2006).

Family and Medical Leave Act of 1993, 73 Fed. Reg. 67,934, 67,934-35 (Nov. 17, 2008).

See Jacob E. Gersen & Anne Joseph O’Connell, Hiding in Plain Sight? Timing and Transparency
in the Administrative State, 76 U. CHL L. REV. 1157, 1174, 1188 (2009). Courts are more likely to re-
view withdrawn rules if “the relevant statutory scheme expressly contemplates the withdrawal of a pro-
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plated by statute. Under the Endangered Species Act,* for example, after
the Department of the Interior proposes to list a species (and invites com-
ment), the agency has one year to find that the species is endangered and
thereby list it, find that the species is not endangered and thereby withdraw
the proposed listing, or find that there is sufficient disagreement to extend
its decisionmaking period for another six months.”

Other withdrawals follow changes in political control.*® At the end of
August 2009, the Obama Department of Labor announced it was withdraw-
ing a rulemaking process started one year earlier, under President George
W. Bush’s Administration. The proposed rule would have required DOL
agencies to issue an advanced NPRM any time they wanted to “develop[] a
health standard that would regulate workplace exposure to toxic substances
or hazardous chemicals.”” Still other withdrawals reflect nonpolitical justi-
fications, such as intervening economic events or additional information.

These differences between casebook description and practice have im-
plications for the empirical study of the rulemaking process. To be certain,
simplifications are needed to gain traction for any sort of analysis, whether
it is theoretical, empirical, or normative. Nevertheless, two elements of the
practice of rulemaking seem important to at least acknowledge explicitly in,
if not also incorporate into, an empirical study of rulemaking. First, the
multiple stages of rulemaking make defining the start and end of the regula-
tory process more complex. The NPRM and final rule are often easiest to
identify, but data based on these dates may understate or overstate the
amount of time for binding regulations to be enacted. If an agency works
on a rulemaking for a long time before issuing an NPRM, the duration be-
tween the NPRM and final rule will be too short of a measure of the regula-
tory process. On the other hand, in the FMLA example, the duration from
the NPRM to the final rule was twenty-two months, but the interim rule was
promulgated less than three months after the NPRM. Second, proposed
rules that are not finished are part of the rulemaking process as well. Un-

posed regulatory action” or “the applicable statute imposes mandatory obligations on the agency to act.”
Id. at 1188-89.

2 16 U.S.C. § 1533(b)(6) (2006).

B Gersen & O’Connell, supra note 23, at 1188—-89.

% Id. at 1196 (providing several examples where agencies “withdr[ew] uncompleted rulemakings
that were started under the previous administration”); O’CONNELL, supra note *, at 959-63 (document-
ing spikes in withdrawals after political transitions). Courts sometimes note the timing of a withdrawal
but do not consider the political transition in assessing the withdrawal’s legality. See, e.g., Natural Res.
Def. Council, Inc. v. EPA, 824 F.2d 1146, 1149 (D.C. Cir. 1987) (regulation proposed in 1977, with-
drawn in 1985); Farmworker Justice Fund, Inc. v. Brock, 811 F.2d 613, 615-16 (D.C. Cir. 1987) (stan-
dard proposed in 1976, not pursued in 1977), vacated, 817 F.2d 890, 890 (D.C. Cir. 1987).

7 Requirements for DOL Agencies’ Assessment of Occupational Health Risks, 74 Fed. Reg.
44,795, 44,795 (Aug. 31, 2009) (to be codified at 29 C.F.R. pt. 2). The Obama Administration also
withdrew proposed quarantine regulations that had been announced in 2005 “amid fears of avian flu.”
Alison Young, White House Kills Proposal for Quarantines, USA TODAY, Apr. 2, 2010, at SA.
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like proposed legislation that is unwieldy to track and may be introduced
for a wide variety of reasons, proposed regulations are serious agency ac-
tions, and when they are withdrawn, that decision may signal important in-
formation about agency decisionmaking.

B. Types of Transitions

All three branches of government periodically experience transitions.
Most attention focuses on the White House; that attention, however, often
simplifies presidential transitions. When the media and scholars discuss
presidential transitions in the rulemaking context, they typically consider a
transition from a two-term, lame-duck president of one party to a president
of the other party.”® This is understandable, as the last two presidential tran-
sitions, Clinton to George W. Bush and Bush to Obama, fit this pattern.

There are, however, other possibilities. First, the presidential transition
may not involve a change in party control. For instance, in 1989, control of
the White House shifted from President Reagan to President George H.W.
Bush, who had been Reagan’s Vice President for the preceding eight years.
Granted, this type of transition is rare in recent times; excluding atypical
transitions such as those due to assassination or forced resignation, the last
one before 1989 was in 1945. When party control does not change, the
midnight of the outgoing administration likely feels less pressing to the
White House. Nevertheless, agencies in the Reagan Administration appar-
ently “scrambl[ed] to put on the books regulations that were too hot to han-
dle during the campaign, hoping to minimize the divisive controversy
George Bush might otherwise face as he launche[d] his vision of a ‘kinder,
gentler’ nation on January 20.”” In other words, some of the midnight
regulations under President Reagan enacted policies that the new Admini-
stration favored but that were likely to generate public controversy. In ad-
dition, even with a same-party transition, policy and style differences exist.
In the campaign, Bush promised “wholesale change” if elected and indi-
cated that “he would rather bring in an outsider for any given job than keep
a Reagan appointee who had already served if both were equally quali-

28 E.g., Jack M. Beermann, Presidential Power in Transitions, 83 B.U. L. REV. 947, 94849 (2003);
Jack M. Beermann & William P. Marshall, The Constitutional Law of Presidential Transitions, 84 N.C.
L. REV. 1253, 1262-67 (2006); Nina A. Mendelson, Agency Burrowing: Entrenching Policies and Per-
sonnel Before a New President Arrives, 78 N.Y.U. L. REV. 557, 559-67 (2003); Andrew P. Morriss et
al., Between a Hard Rock and a Hard Place: Politics, Midnight Regulations and Mining, 55 ADMIN. L.
REV. 551, 553 (2003); Jim Rossi, Bargaining in the Shadow of Administrative Procedure: The Public
Interest in Rulemaking Settlement, 51 DUKE L.J. 1015, 1039-43 (2001); William M. Jack, Comment,
Taking Care that Presidential Oversight of the Regulatory Process Is Faithfully Executed: A Review of
Rule Withdrawals and Rule Suspensions Under the Bush Administration’s Card Memorandum,
54 ADMIN. L. REV. 1479, 1479-84 (2002); B.J. Sanford, Note, Midnight Regulations, Judicial Review,
and the Formal Limits of Presidential Rulemaking, 78 N.Y.U. L. REV. 782, 782-84 (2003).

¥ Ronald A. Taylor et al., Here Come Ronald Reagan’s ‘Midnight’ Regs, U.S. NEWS & WORLD
REP., Nov. 28, 1988, at 11.
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fied.”® He carried through on that promise, removing a significant number
of Reagan appointees in the federal bureaucracy.”

Second, the presidential transition may be from a one-term president
who was not reelected to a new president. In the past five transitions, from
1981 to 2009, two departing presidents, Presidents Jimmy Carter and
George H.W. Bush, left office after failing to be reelected. These transi-
tions after one term share certain characteristics with other transitions, par-
ticularly because of the change in party control.”> But they also have unique
features. Most notably, outgoing one-term presidents have had far less time
to establish and complete regulatory objectives. It takes close to a year to
get top-level agency personnel in place, often foreclosing much of that time
from regulatory work.” Then, agency administrators must set regulatory
objectives and executive agencies must seek OIRA approval before com-
mencing a rulemaking. Once proposed, a regulation undergoing traditional
notice and comment will not go into effect, on average, for 1.3 years.** In
short, one-term presidents generally manage only one major regulatory cy-
cle.

White House transitions are not the only political transitions affecting
agency rulemaking. Congress also undergoes political shifts. Because
elections for the entire House of Representatives and for one-third of the
Senate are held every two years, such shifts can be more frequent. The
closest parallel to the paradigmatic White House transition—from a two-
term president of one party to a new president of another party—would be a
shift in party control of both congressional chambers. For example, the
1994 and 2006 elections prompted major congressional transitions.*® Such

3 David Hoffman & Ann Devroy, Bush Pledges to Work with Congress: President-Elect Prepares
to Put Own Team in Place Swiftly, WASH. POST, Nov. 8, 1988, at Al; see Gerald F. Seib, The Next
President: No Ideologue, Bush Is Likely to Be Pragmatic, Work with Congress, WALL ST. J., Nov. 10,
1988, at Al (quoting President H.-W. Bush as saying he would “for the most part bring in a brand-new
team of people from around the country”).

3 See ROBERT MARANTO, BEYOND A GOVERNMENT OF STRANGERS: HOW CAREER EXECUTIVES
AND POLITICAL APPOINTEES CAN TURN CONFLICT TO COOPERATION 58 (2005); see also Steven V.
Roberts, Bush Personnel Team Aims for Stiff Scrutiny, N.Y. TIMES, Nov, 12, 1988, at A9 (describing the
“wave of jitters” from the post-election announcement “that all Presidential appointees would be asked
for their resignations”).

32 See Jason M. Loring & Liam R. Roth, Empirical Study, After Midnight: The Durability of the
“Midnight” Regulations Passed by the Two Previous Outgoing Administrations, 40 WAKE FOREST L.
REV. 1441, 1444-45 (2005).

3 Anne Joseph O’Connell, Vacant Offices: Delays in Staffing Top Agency Positions, 82 S. CAL. L.
REV. 913, 955-63 (2009).

3 See infra paragraph accompanying notes 133-34 (analyzing duration of recent rulemakings).

35 See Richard L. Berke, G.O.P. Wins Control of Senate and Makes Big Gains in House; Pataki
Denies Cuomo 4th Term, N.Y. TIMES, Nov. 9, 1994, at Al; Adam Nagourney, /2-Year Run Over, Bal-
ance May Rest on Virginia Race, N.Y. TIMES, Nov. 8, 20006, at Al; see also Jeff Zeleny, As Guard
Changes in Congress, Lobbyists Scramble to Get in Step, N.Y. TIMES, Nov. 15, 2006, at A1 (“Republi-
cans do not cede control of Congress for nearly two months, but money, power and influence are already

480



105:471 (2011) Agency Rulemaking and Political Transitions

transitions typically precipitate considerable shifts in regulatory policy, at
least for Congress. In 1994, the Republicans’ “Contract with America” was
devoted, in part, to rolling back government regulations.”® By contrast, in
2006, the Democrats promised tougher regulation, at least in areas related to
public safety.”’

Although much of the focus has been on these more dramatic congres-
sional transitions, a more moderate transition occurs when control of one
chamber (typically the House) does not shift, but control of the other cham-
ber (the Senate) does. After the 1980, 1986, 2002, and arguably 2000 elec-
tions, control of the Senate shifted from one party to the other.®® Legal
scholars generally focus on these transitions only to the extent that they af-
fect the confirmation process for federal judges, a subject of great interest
because of the direct connection to legal doctrine, and they do not consider
implications for regulatory policy.” Finally, as with White House control, a
shift in personnel, even without any change in party control, can still result
in a change in regulatory priorities.*

Transitions also occur within the unelected branch of government—the
judiciary. To be certain, the most direct analogy to the White House or
congressional transition stories would be to changes in membership of the
Supreme Court or the lower federal courts. The retirement of Justice San-
dra Day O’Connor and the confirmation of Justice Samuel Alito, for exam-
ple, shifted the balance of the Supreme Court to the right.* Unlike with the
other two branches, however, personnel changes on the Supreme Court do
not have immediate consequences for agency decisionmaking. Rather, im-

beginning to change hands. The political economy, at least here in the capital, is humming for Democ-
rats.”).

36 See CONTRACT WITH AMERICA 125 (Ed Gillespie & Bob Schellhas eds., 1994).

37 See Robert Pear, Drug Industry Is on Defensive as Power Shifts, N.Y. TIMES, Nov. 24, 2006, at
Al.

% May 2001, Senator Jeffords of Vermont declared that he would caucus with the Democrats, in-
stead of with the Republicans, leaving fifty Democrats, forty-nine Republicans, and Jeffords. This deci-
sion by Jeffords allowed the Democrats to control committee leadership (as the Vice President had sided
with the Republicans previously to break the tie in the Republicans’ favor). See John Lancaster & Helen
Dewar, Jeffords Tips Senate Power, WASH. POST, May 25, 2001, at A1. In 2002, the Republicans won a
majority of seats in the Senate.

¥ See, e.g., Carl Tobias, Federal Judicial Selection in a Time of Divided Government, 47 EMORY
L.J. 527, 531 (1998) (explaining that judicial selection “has been politicized since the country’s found-
ing” but that “significant numbers of vacancies, which remained unfilled for protracted periods, only
became a serious problem after the mid-twentieth century”).

“ In recent decades, political parties have become more polarized, making Democratic control of
Congress now quite different from Democratic control during President Carter’s Administration. See
NOLAN MCCARTY, KEITH T. POOLE & HOWARD ROSENTHAL, POLARIZED AMERICA: THE DANCE OF
IDEOLOGY AND UNEQUAL RICHES 24 (2006); SEAN M. THERIAULT, PARTY POLARIZATION IN CONGRESS
34 (2008).

' Linda Greenhouse, In Steps Big and Small, Supreme Court Moved Right, N.Y. TIMES, July 1,
2007, at Al.
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portant Supreme Court decisions in administrative law affecting agency
procedural or substantive decisions serve a similar but not identical “transi-
tion” role in agency rulemaking. These decisions raise the costs or benefits
of certain procedures and policy decisions to an agency, thereby shaping
regulatory activity. In recent decades, these transitional cases arguably in-
clude FCC v. Fox Television Stations Inc.,** National Cable & Telecommu-
nications Ass’n v. Brand X Internet Services,® United States v. Mead
Corp.,** Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.,”
Motor Vehicle Manufacturers Ass’n of the United States, Inc. v. State Farm
Mutual Automobile Insurance Co.,** and Vermont Yankee Nuclear Power
Corp. v. Natural Resources Defense Council, Inc.”” These decisions address
if and how agencies can reverse themselves, if and how courts should defer
to agency interpretations of statutes and other decisions, and if and how
courts can impose procedural requirements on agency decisionmaking.

To be sure, the transition analogy is stretched here. Judicial decisions
are likely not as fundamental as elections for the substance of regulatory
policy. In addition, I do not want to characterize the enactment of the APA
as a congressional transition or OIRA regulatory review by executive order
as a presidential transition. Nevertheless, these important administrative
law cases come closest to transitions in the third branch of our government
and potentially affect the regulatory process in substantial ways.

C. The Agency’s Perspective

Federal agencies generally have significant discretion in their rulemak-
ing activities. Procedurally, they can often decide whether and when to
start the regulatory process, whether and when to finish or stop the process,
and whether and when to use a particular kind of process. Substantively,
they usually have considerable flexibility in the content of the policy they
adopt. For example, an agency created by statute might be tasked with pro-

21298, cCt. 1800, 1810 (2009) (holding a change in agency policy to the same standard of review

as the initial policy).

 s45U.8. 967, 980-86 (2005) (applying traditional Chevron deference to an agency interpretation
of an ambiguous statute even if a court had previously settled on another interpretation).

“ 533U.8. 218, 226-31 (2001) (limiting Chevron deference to interpretations where Congress has
delegated to the agency the authority to act with the force of law and where the agency has acted with
that authority).

 467US. 837, 84243 (1984) (establishing the two-part framework for assessing agency interpre-
tations of statutes: (1) “If the intent of Congress is clear, that is the end of the matter; for the court, as
well as the agency, must give effect to the unambiguously expressed intent of Congress.”; (2) “[I]f the
statute is silent or ambiguous with respect to the specific issue, the question for the court is whether the
agency’s answer is based on a permissible construction of the statute.”).

4 463 US. 29, 43 (1983) (establishing “hard look™ review of agency actions under the APA’s “ar-
bitrary and capricious” clause).

47 435 US. 519, 543-49 (1978) (barring courts from imposing additional procedural requirements
on agencies unless compelled by statute or by the Constitution).
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tecting the public health with regard to food and afforded rulemaking and
adjudicatory power to meet that objective. The statute may permit, but not
compel, the agency to enact a policy—for example, addressing food label-
ing. If the agency does decide to pursue a particular labeling policy, it may
choose when to do so and by what process, such as rulemaking or adjudica-
tion. Furthermore, the agency typically has a range of choices in the policy
area of food labeling that it can implement.

Some constraints, of course, explicitly restrict this procedural and sub-
stantive discretion in setting regulatory policy. Statutory or judicial dead-
lines may restrict when rulemakings begin and end.* Statutes, executive
orders, and case law may govern what process must be used.” Statutes and
executive orders may determine which or what kind of agency has substan-
tive policymaking authority as well as impose limits on that policymaking
discretion.”

There are many other constraints on agency rulemaking. The transi-
tions in all three branches of government described above provide one way
of classifying most of these influences. From a nonindependent agency’s
perspective (a cabinet department or a free-standing executive agency such
as the EPA), the Executive Branch likely wields more control over the
rulemaking process than the other branches.” A presidential transition dis-
rupts many of these levers of control. The creation of an agency or the

48 See, e.g., 29 U.S.C. § 2654 (2006); Nw. Envtl. Advocates v. EPA, No. C 03-05760 SI, 2006 WL
2669042, at *12 (N.D. Cal. Sept. 18, 20006); see generally Alden F. Abbott, The Case Against Federal
Statutory and Judicial Deadlines: A Cost-Benefit Appraisal, 39 ADMIN. L. REV. 171, 171-73 (1987) (ar-
guing that “reliance on deadlines may be counterproductive”); Alden F. Abbott, Case Studies on the
Costs of Federal Statutory and Judicial Deadlines, 39 ADMIN. L. REV. 467, 467-86 (1987) (using eleven
case studies “more fully exploring” his previous argument); Jacob E. Gersen & Anne Joseph O’Connell,
Deadlines in Administrative Law, 156 U. PA. L. REV. 923, 93943 (2008) (empirically examining the
use of deadlines from 1983 to 2003); Gregory L. Ogden, Reducing Administrative Delay: Timeliness
Standards, Judicial Review of Agency Procedures, Procedural Reform, and Legislative Oversight, 4 U.
DAYTON. L. REV. 71, 73-77 (1979) (contending that deadlines are often necessary to get needed agency
action); Richard J. Pierce, Jr., Judicial Review of Agency Actions in a Period of Diminishing Agency Re-
sources, 49 ADMIN. L. REV. 61, 77-84 (1997) (noting that most agencies fail to meet statutory deadlines
and analyzing actual and potential judicial responses).

9 See, e.g., 5 U.S.C. § 553(b)—(d) (2006); Weyerhaeuser Co. v. Costle, 590 F.2d 1011, 1031 (D.C.
Cir. 1978); Exec. Order No. 12,866, supra note 5.

50 See, e.g., Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135; Exec. Order No.
13,228, 3 C.F.R. 796 (2002).

51 See Matthew C. Stephenson, Statutory Interpretation by Agencies, in RESEARCH HANDBOOK ON
PUBLIC CHOICE AND PUBLIC LAW 285, 297 (Daniel A. Farber & Anne Joseph O’Connell eds., 2010);
see also David J. Barron, From Takeover to Merger: Reforming Administrative Law in an Age of Agency
Politicization, 76 GEO. WASH. L. REV. 1095, 1095-97 (2008) (noting extensive presidential involvement
in agency decisions but also claiming that agencies themselves are politicized through staffing deci-
sions); Elena Kagan, Presidential Administration, 114 HARV. L. REV. 2245, 2272-319 (2001) (demon-
strating the considerable control of the White House over agency decisions and providing a legal and
normative defense for that control). There is considerable debate in the political science literature as to
whether Congress or the President is the dominant overseer of federal agencies. See O’CONNELL, supra
note *, at 910-11 nn.68, 70 (gathering citations).
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delegation of new authority to an existing agency can be achieved typically
only by statute, the enactment of which of course requires the president’s
agreement (or a difficult-to-obtain two-thirds majority of each chamber to
override his veto). More important, however, for immediate regulatory pol-
icy, the agency knows that its top leadership team is beholden to the White
House, which is responsible for appointing the officials, usually with the
advice and consent of the Senate and sometimes pursuant to particular
statutory mandates. These leaders also generally want to hold onto their
jobs. The White House can also fire almost all executive agency officials
for any reason, including a policy disagreement. There are some fixed-term
positions in nonindependent agencies, such as the Administrator of the Fed-
eral Aviation Administration, and the Commissioner of Internal Revenue in
the Treasury Department, whose inhabitants are protected from firing ex-
cept for cause. However, such top-level political positions are rare outside
of independent regulatory commissions and boards. In addition to worrying
about their job security and their budgets, agency leaders receive formal di-
rectives as well as more informal pressure from the White House concern-
ing regulatory (or deregulatory) priorities. Finally, agencies must report
their regulatory plans to OIRA and receive OIRA approval before issuing
proposed and final regulations.”

An independent agency (an independent regulatory commission or
board) is less beholden to the White House. Typically, all of its leaders are
protected from firing except for cause, though chairpersons typically can be
demoted to ordinary commissioners at will. In addition, such agencies do
not need to secure OIRA approval before issuing regulations. The other
mechanisms of control still apply, however. A presidential transition thus
shifts policy priorities, to a lesser or greater extent, potentially influencing
the structure and staffing of all agencies, the scope of delegation to those
agencies, and the oversight of the rulemaking process.

Most critically, to every agency—whether a cabinet department, free-
standing executive agency, or independent agency—a presidential transition
almost always changes agency leadership, the very people carrying out the
rulemaking process. Early presidents did not get to appoint leaders to
nearly as many bureaucratic positions because officials did not traditionally
resign at the end of each administration.” But now, except for fixed-term
positions, the president (through the White House personnel office) staffs
all top agency positions, including approximately 700 Senate-confirmed

52 O’CONNELL, supra note *, at 900 & n.26, 918; Stephenson, supra note 51, at 297-300.

3 See Jerry L. Mashaw, Recovering American Administrative Law: Federalist Foundations, 1787—
1801, 115 YALE L.J. 1256, 1311 (2006). President Jackson established rotation in offices, arguing that
the spoils system was prodemocratic compared to the earlier traditions that treated those positions as
property rights. Jerry L. Mashaw, Administration and “The Democracy”: Administrative Law from
Jackson to Lincoln, 1829—-1861, 117 YALE L.J. 1568, 1577-78, 1613—14 (2008).
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slots in executive agencies.” Even in independent agencies, the president
can generally choose the chairperson. In light of these changes, an outgo-
ing president and outgoing agency leaders want to complete rulemakings
before leaving office. An incoming president and incoming agency leaders
aim to stop rulemakings commenced but not finished by the previous ad-
ministration and to establish and carry out their own regulatory agenda, in-
cluding the reversal of certain completed regulations. All else being equal,
the executive transition presumably shapes rulemaking activities by agen-
cies under the direct control of the president—cabinet departments, free-
standing executive agencies, and the like—more than regulatory actions by
independent regulatory commissions and boards.”

As with a White House transition, a congressional transition also
moves policy priorities, thereby shaping the structure of agencies, the scope
of delegation to those agencies, and oversight of the rulemaking process.
From an agency’s perspective, Congress exerts significant authority over
agency rulemaking. That authority does not vary substantially by the struc-
tural independence (or lack thereof) of an agency. Independence has much
more to do with the White House’s influence than Congress’s. An agency’s
creation and day-to-day life is structured by Congress. At the start, Con-
gress often designs the agency and imposes decisionmaking structures,
though some agencies are first established by the White House. Once the
agency is running, the Senate confirms all top agency leaders and some
lower-level officials. These officials need the Senate to sign off on their
nominations before they join the agency’s ranks, but after that, Congress
plays no formal role in their removal. Most critically, an agency depends
on Congress for delegations of authority and for funding to carry out this
delegated authority. In short, Congress establishes the statutory framework
in which agencies operate.® With the statutory framework and agency in
place, the agency still answers to Congress. The agency can be the subject
of an investigation, its leaders can be called to testify, and it can face a
range of pressures from members and committees.”” For instance, although
neither chamber of Congress plays a formal role in officials’ removal, Con-
gress can place informal yet substantial pressure on the White House or on
leaders themselves for a leader to resign.*®

Most importantly, a congressional transition changes the political envi-
ronment in which agency rulemaking occurs. At the extreme, after a transi-
tion, the agency can face an appropriations rider that prevents it from using

% See O’Connell, supra note 33, at 927-28.

5 See O’CONNELL, supra note *, at 919-20.

5 See Stephenson, supra note 51, at 285.

57 O’CONNELL, supra note *, at 920; Stephenson, supra note 51, at 285-97.

8 Anne M. Joseph, Called to Testify: Congressional Oversight of Presidential Appointees and the
Administrative State (Feb. 7, 2003) (unpublished manuscript) (on file with author).
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its budget to work on a particular rulemaking.” 1In a less extreme approach,
agency officials may also be required to explain and justify particular rule-
making decisions, whether through formal committee hearings or individual
letters and phone calls from members of Congress.” In addition, the ap-
pointments calculus may change. A midterm election cannot formally af-
fect the tenure of agency officials already in their jobs, but it can affect
appointments to vacant positions. Because appointee tenure is short—
around two years in nonfixed term positions—Senate transitions that do not
coincide with shifts in White House control still shape an agency’s top rung
of officials.”

In the face of these constraints, agencies may rush to complete rule-
makings before a congressional transition in order to avoid facing external
pressure (or internal pressure through new staffing selections) to postpone
or reverse rulemakings after a transition. Congressional transitions may
shape the rulemaking activities of independent agencies more than those of
agencies under the direct control of the President because the White House
presumably offers the latter stronger support against Congress than the for-
mer.*

Agencies do not confront the White House or Congress in isolation.
The interaction between the President and Congress also shapes the rule-
making process. For instance, all agencies likely find it more difficult to
enact rules in periods of divided government.” If different parties control
the White House and Congress, there will probably be more disparate pol-
icy preferences in a regulatory area than if the same party were in charge.
Thus, divided government likely makes it harder for the agency to craft a
regulation that pleases both branches.

Finally, courts constrain the rulemaking process. Presidential and con-
gressional influence on the rulemaking process “presume[s] a background
of judicial enforcement of legal constraints on both the agencies and the po-
litical branches.”® To be certain, politics also may shape judicial enforce-
ment.” From the perspective of an agency, the possibility of judicial

59 CURTIS W. COPELAND, CONG. RESEARCH SERV., RL 34354, CONGRESSIONAL INFLUENCES ON
RULEMAKING THROUGH APPROPRIATIONS PROVISIONS (2008); see also Neal E. Devins, Regulation of
Government Agencies Through Limitation Riders, 1987 DUKE L.J. 456, 456 (detailing use of appropria-
tions riders and arguing that they are “not the proper vehicle for substantive policymaking”).

60 See JOEL D. ABERBACH, KEEPING A WATCHFUL EYE 13044 (1990).

See O’Connell, supra note 33, at 919 & n.23.

See O’CONNELL, supra note *, at 920-21.

See id. at 921.

64 Stephenson, supra note 51, at 306.

See, e.g., Thomas J. Miles & Cass R. Sunstein, Do Judges Make Regulatory Policy? An Empiri-
cal Investigation of Chevron, 73 U. CHL L. REV. 823, 842 (20006); see generally Tonja Jacobi, The Judi-
ciary, in RESEARCH HANDBOOK ON PUBLIC CHOICE AND PUBLIC LAW, supra note 51, at 234, 239-45
(examining strategic behavior in judicial decisionmaking); Stephenson, supra note 51, at 306—15 (sum-
marizing how law and politics shape judicial review of agency statutory interpretations).
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enforcement restricts the process and substance of its rulemaking. Impor-
tant court decisions can make certain procedures and policy decisions more
costly or more beneficial to an agency. Because these decisions take effect
immediately, agencies feel only one set of effects from these judicial “tran-
sitions.” Agencies cannot rush to finish rulemakings before such decisions
as they do not know what those decisions will be; rather they can react only
after such decisions are announced. Because the Supreme Court has not
differentiated its mandates by agency type, independent and noninde-
pendent agencies should react similarly to changes in administrative law
doctrine, all else being constant.

In sum, in examining rulemaking and transitions in all three branches
of government from the agency’s perspective, it may be most helpful to
consider how the agency analyzes the costs and benefits of rulemaking.
This cost-benefit calculation is quite different than the one typically dis-
cussed in administrative law—whether a particular regulation has net bene-
fits to society.® Instead, the calculation considers the net benefits of a
rulemaking, both in terms of substance and process, to an agency in light of
the particular costs to the agency. On the benefit side, the agency may care
about the regulatory outcome; budgetary, political, and status rewards; and
judicial deference. On the cost side, the agency may worry about regulatory
outcome; budgetary, political, and status fallout; and reversal by the courts.
The rulemaking process also consumes agency resources that could be de-
voted to other tasks. Any particular transition therefore potentially changes
this calculation.

II. RULEMAKING STUDIES AND DATA

Until now, this Article has relied on theory and anecdote in discussing
agency rulemaking and political and judicial transitions. The next sections
undertake a more systematic empirical investigation. Despite its impor-
tance, there has been little rigorous examination of agency rulemaking that
explores variation across a wide range of agencies and over several dec-
ades.” To be sure, there are some useful aggregate counts and connected

66 See, e.g., Exec. Order No. 12,866, supra note 5.

57 Some research on rulemaking across agencies and over time, of course, does exist. E.g., Gersen
& O’Connell, supra note 48, at 979-90 (examining rulemaking deadlines); Gersen & O’Connell, supra
note 23, at 121013 (examining timing of rulemaking decisions); O’CONNELL, supra note *, at 922-63,
983-86 (analyzing initiations, completions, and withdrawals of rulemaking, with a focus on political
transitions); Jason Webb Yackee & Susan Webb Yackee, Administrative Procedures and Bureaucratic
Performance: Is Federal Rule-Making “Ossified”?, 20 J. PUB. ADMIN. RES. & THEORY 261 (2009)
[hereinafter Yackee & Yackee, Ossified] (analyzing constraints on the duration of the rulemaking proc-
ess); Jason Webb Yackee & Susan Webb Yackee, Divided Government and U.S. Federal Rulemaking,
3 REGULATION & GOVERNANCE 128 (2009) [hereinafter Yackee & Yackee, Divided] (analyzing the ef-
fect of divided government on the rulemaking process).
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analyses across a number of years.”® There are also some detailed studies

on a small set of agencies or on more agencies over a short period of time.”

o8 E.g., CORNELIUS M. KERWIN, RULEMAKING: HOW GOVERNMENT AGENCIES WRITE LAW AND
MAKE POLICY 7-21 (3d ed. 2003) (noting macro trends in rulemaking actions); Jerry Brito & Veronique
de Rugy, Midnight Regulations and Regulatory Review, 61 ADMIN. L. REV. 163, 166-69, 183-87 (2009)
(analyzing variation in Federal Register pages during political transitions); William G. Howell & Ken-
neth R. Mayer, The Last One Hundred Days, 35 PRESIDENTIAL STUD. Q. 533, 539-43 (2005) (analyzing
changes in Federal Register pages, among other items, over time, with attention to presidential transi-
tions). There has also been some work by journalists and think tanks. E.g., Jay Cochran, III, The Cin-
derella Constraint: Why Regulations Increase Significantly During Post-election Quarters 2, 10-14
(Mar. 8, 2001) (unpublished manuscript), http://mercatus.org/publication/cinderella-constraint-why-
regulations-increase-significantly-during-post-election-quarte?id=17546 (examining variation in Federal
Register pages during political transitions); CLYDE WAYNE CREWS, JR., TEN THOUSAND
COMMANDMENTS, AN ANNUAL SNAPSHOT OF THE FEDERAL REGULATORY STATE 13-29 (2010) (sum-
marizing counts of Federal Register pages and rulemaking entries in the Unified Agenda of Federal
Regulatory and Deregulatory Actions); James L. Gattuso, Reining in the Regulators: How Does Presi-
dent Bush Measure Up?, BACKGROUNDER (Heritage Found., Washington, D.C.), Sept. 28, 2004, at 5-10
(summarizing counts of Federal Register pages, Code of Federal Regulations pages, and major rules in
the Government Accountability Office’s database); Patrick A. McLaughlin, Empirical Tests for Mid-
night Regulations and Their Effect on OIRA Review Time 7-23 (Mercatus Ctr., Working Paper No. 08-
40, 2008),
http://mercatus.org/sites/default/files/publication/WPPDF_[Empirical Tests_ffor Midnight Regulations.
pdf (analyzing relationship between midnight regulations and OIRA review time).

6 U.S. GOV’T ACCOUNTABILITY OFFICE, FEDERAL RULEMAKING: IMPROVEMENTS NEEDED TO
MONITORING AND EVALUATION OF RULES DEVELOPMENT AS WELL AS TO THE TRANSPARENCY OF
OMB REGULATORY REVIEWS (2009) (examining timelines for sixteen rulemakings); Scott R. Furlong,
The 1992 Regulatory Moratorium: Did It Make a Difference?, 55 PUB. ADMIN. REV. 254, 257-60
(1995) (describing rulemaking trends in President George H.W. Bush’s Administration); Gregory H.
Gaertner et al., Federal Agencies in the Context of Transition: A Contrast Between Democratic and Or-
ganizational Theories, 43 PUB. ADMIN. REV. 421 (1983) (examining effects of the 1980-1981 presiden-
tial transition on two federal agencies); Stephen M. Johnson, Ossification’s Demise? An Empirical
Examination of EPA Rulemaking from 2001-2005, 38 ENVTL. L. 767 (2008) (examining counts and du-
ration of rulemakings at the EPA during the first term of President George W. Bush); Cornelius M.
Kerwin & Scott R. Furlong, Time and Rulemaking: An Empirical Test of Theory, 2 J. PUB. ADMIN. RES.
& THEORY 113, 122-30 (1992) (investigating constraints on the duration of the rulemaking process at
the EPA); Loring & Roth, supra note 32, at 1450-59 (examining midnight rulemaking in three agencies
under Presidents George H.-W. Bush and Clinton); Stuart Shapiro, Presidents and Process: A Compari-
son of the Regulatory Process Under the Clinton and Bush (43) Administrations, 23 J.L. & POL. 393,
399-417 (2007) [hereinafter Shapiro, Presidents] (comparing rulemaking in November and December
1999 with rulemaking in November and December 2003); Stuart Shapiro, Two Months in the Life of the
Regulatory State, 30 ADMIN. & REG. L. NEWS 12 (2005) [hereinafter Shapiro, Two Months] (describing
rulemaking in November and December 2003); Jason Webb Yackee & Susan Webb Yackee, 4 Bias To-
wards Business? Assessing Interest Group Influence on the U.S. Bureaucracy, 68 J. POL. 128, 131-37
(2006) [hereinafter Yackee & Yackee, Bias] (examining the effect of interest group comments on forty
rulemakings); Susan Webb Yackee, Assessing Inter-institutional Attention to and Influence on Govern-
ment Regulations, 36 BRIT. J. POL. SCI. 723, 731-41 (2006) (analyzing the effect of comments and po-
litical institutions on forty rulemakings); Stuart Shapiro, Explaining Ossification: An Examination of the
Time to Finish Rulemakings (Aug. 11, 2009) [hereinafter Shapiro, Ossification], available at
http://papers.ssrn.com/abstracts=1447337 (using ordinary least squares regression models to examine
the duration of 435 rulemakings); Jason Webb Yackee & Susan Webb Yackee, Testing the Ossification
Thesis: An Empirical Examination of Federal Regulatory Volume and Speed, 1950-1990 (Nov. 30,
2010) [hereinafter Yackee & Yackee, Testing], available at http://papers.ssrn.com/abstracts=1699878.
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And there are some explorations of political transitions.” Of the more so-
phisticated work, almost all of it comes from scholars who typically sit in
political science departments or public policy schools and do not write for
law reviews.”" Even there, as well as in less sophisticated work, many stud-
ies use page counts in the Federal Register as a proxy for rulemaking activ-
ity instead of the rules themselves.”

The most interesting and thorough research to date, in my view, is the
result of work by Susan Webb Yackee and Jason Webb Yackee.” In one
article, they examine whether procedural constraints imposed by Congress,
the White House, or the courts, slow the rulemaking process.”* They argue
against the ossification thesis—that procedural requirements imposed
mainly by the courts discourage agencies from engaging in notice-and-
comment rulemaking.” They conclude that “[a]gencies appear readily able
to issue a sizeable number of rules and to do so relatively quickly.”” They
also posit that “procedural constraints may actually speed up the promulga-
tion of rules, though [their] model suggests that this positive effect may de-
cline, or even reverse, as proposed rules age.”” In another study, they

™ See Brito & de Rugy, supra note 68; Gaertner et al., supra note 69; Gersen & O’Connell, supra
note 48; Gersen & O’Connell, supra note 23; Howell & Mayer, supra note 68; Loring & Roth, supra
note 32; O’CONNELL, supra note *; Shapiro, Presidents, supra note 69; Yackee & Yackee, Divided, su-
pra note 67; Cochran, supra note 68; McLaughlin, supra note 68.

" But see Gersen & O’Connell, supra note 48; Gersen & O’Connell, supra note 23; Loring & Roth,
supra note 32; O’CONNELL, supra note *; Yackee & Yackee, Testing, supra note 69.

7 See, e.g., Brito & de Rugy, supra note 68; Howell & Mayer, supra note 68; Cochran, supra note
68.

™ The Yackees and I work with databases independently created from the Unified Agenda of Fed-
eral Regulatory and Deregulatory Actions. See O’CONNELL, supra note *, at 924 n.103 (summarizing
studies using the Unified Agenda).

™ Yackee & Yackee, Ossified, supra note 67.

7 See, e.g., STEPHEN BREYER, BREAKING THE VICIOUS CIRCLE 49 (1993); JERRY L. MASHAW &
DAVID L. HARFST, THE STRUGGLE FOR AUTO SAFETY 225-54 (1990); Thomas O. McGarity, The Courts
and the Ossification of Rulemaking: A Response to Professor Seidenfeld, 75 TEX. L. REV. 525, 530
(1997) (arguing against Professor Seidenfeld’s suggestion that “judicial contribution to the ossification
problem can be successfully brought under control”); Thomas O. McGarity, Some Thoughts on “Deossi-
fving” the Rulemaking Process, 41 DUKE L.J. 1385 (1992) (examining existing evidence and causes of
ossification as well as avoidance devices). Yackee and Yackee are not the first to challenge the ossifica-
tion thesis. See, e.g., William S. Jordan, 111, Ossification Revisited: Does Arbitrary and Capricious Re-
view Significantly Interfere with Agency Ability to Achieve Regulatory Goals Through Informal
Rulemaking?, 94 Nw. U. L. REV. 393 (2000); Peter L. Strauss, The Rulemaking Continuum, 41 DUKE
L.J. 1463, 1466 (1992) (exploring issues of rulemaking by considering the importance of the “traditions
of holding government accountable to the law it creates for itself”).

" Yackee & Yackee, Ossified, supra note 67, at 261.

" Id. Yackee and Yackee have recently completed another study on ossification—focusing on the
Department of the Interior—that spans a more relevant period for assessing ossification, from 1950 to
1990. Yackee & Yackee, Testing, supra note 69. This second study yields similar results, finding
“mixed and relatively weak evidence of ossification.” Id. at 1. Specifically, they find that the Depart-
ment of the Interior continues to “promulgate large volumes of regulations” but that those regulations,
on average, “take somewhat longer to complete in the ossified era than before.” Id.
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consider whether divided government hinders rulemaking activity.” They
find that “during periods of divided government, agencies issue fewer rules
and fewer substantively significant rules than they do during periods of uni-
fied government.”” They examine political and judicial transitions but fo-
cus only on completed rulemakings.

This Article expands and builds on their and my prior research by con-
sidering transitions and all aspects of the rulemaking process—initiations,
completions, and withdrawals—across dozens of agencies and over twenty-
five years. Comprehensive and easily analyzable information on agency
rulemaking is surprisingly difficult to find. Some scholars still tally the
pages in the Federal Register,* but volume in the Federal Register is at
best a rough proxy for rulemaking activity. Specifically, page counts may
be a misleading indicator of regulatory activity in that explanatory materials
that appear in the Federal Register may not be correlated with actual regu-
latory changes.

Moreover, the federal government keeps different tallies of rulemaking
activity by agencies depending on how a rule is defined. Since 1996, under
the Congressional Review Act, the Government Accountability Office
(GAO), formerly known as the General Accounting Office, has tracked
agency rules, reporting “major” rules to Congress.” The GAQO’s Federal
Rules Database relies on information submitted to it by agencies. It con-
tains detailed information on these major rules and (at least in the public
version) only cursory information on the remaining reported rules. The
Regulatory Information Service Center (RISC) also keeps count of agency
rules by assessing all agency rule submissions to the Federal Register. Its
counts are the most inclusive of all sources of regulatory activity, as RISC
includes all rules the APA and the Freedom of Information Act require to
be published.¥ These counts also go back nearly three decades. They are
not regularly posted, however, and they are aggregate counts with no in-
formation linked to particular rulemakings.

In an ideal world, empirical studies of rulemaking would use individual
agency rule submissions to the Federal Register. Since virtually all rules

™ Yackee & Yackee, Divided, supra note 67. This work was conducted independently and pub-
lished shortly after my research on divided government and rulemaking in O’CONNELL, supra note *.

" Yackee & Yackee, Divided, supra note 67, at 128.

80 See Brito & de Rugy, supra note 68; Howell & Mayer, supra note 68; Cochran, supra note 68.

81 Under the Act, “[t]he term ‘major rule’ means any rule that the Administrator of the Office of In-
formation and Regulatory Affairs of the Office of Management and Budget finds has resulted in or is
likely to result in—(A) an annual effect on the economy of $100,000,000 or more; (B) a major increase
in costs or prices for consumers, individual industries, Federal, State, or local government agencies, or
geographic regions; or (C) significant adverse effects on competition, employment, investment, produc-
tivity, innovation, or on the ability of United States-based enterprises to compete with foreign-based en-
terprises in domestic and export markets.” 5 U.S.C. § 804(2) (2006).

82 STEVEN P. CROLEY, REGULATION AND PUBLIC INTERESTS: THE POSSIBILITY OF GOOD
REGULATORY GOVERNMENT 103 (2008).
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are published in the Federal Register,” there would be no selection issues
as to what rules were included. These submissions also contain individual-
level information about a rulemaking—when it commenced, when the pub-
lic period opened, how many comments were received, when the final rule
was issued, what the rule is about, whether the rule is significant, and so
forth. The problem is that gathering that information for many agencies
over any serious length of time is prohibitively time-consuming as there is
no database of Federal Register entries with rulemaking attributes coded in
separate fields; instead, researchers would have to search electronically
through the text of the Federal Register and then code various characteris-
tics of each relevant entry. Understandably, scholars who use individual
entries in the Federal Register (as opposed to page counts) to study rule-
making generally look at particular agencies or at short periods of time.*

This Article uses a database constructed from the Unified Agenda of
Federal Regulatory and Deregulatory Actions, which is published twice a
year in the Federal Register.* The Unified Agenda collects agency reports
on rulemaking activity. Although these reports do not contain all the in-
formation present in the Federal Register notices of rulemakings (for in-
stance, the number of comments received in a notice of final rulemaking),
they do contain many important components of the rulemaking. Most criti-
cally, they provide dates of important actions in the rulemaking process:
when any NPRMs were issued, when any comment periods opened, when
any comment periods closed, when any final rule was issued, when any
NPRM was withdrawn (i.e., not completed), when any interim rule was is-
sued, when any statutory or judicial deadlines expire, and similar dates.
They also note certain characteristics of the substance of the rulemaking:
the abstract of the rule; the effects of the rule on state, local, or tribal inter-
ests; the significance or mundaneness of the rule; the priority of the rule;
and the designation of the rule as “major” under the Congressional Review
Act, if applicable.

The Unified Agenda’s scope of rules is comparable to the GAO’s Fed-
eral Rules Database, though they are not identical. In addition, the Unified
Agenda contains most but not all rules published in the Federal Register.

8 See 5 US.C. § 552(a)(1) (2006) (“Each agency shall separately state and currently publish in the
Federal Register for the guidance of the public . . . (D) substantive rules of general applicability adopted
as authorized by law, and statements of general policy or interpretations of general applicability formu-
lated and adopted by the agency; and (E) each amendment, revision, or repeal of the foregoing.”).

8 See Loring & Roth, supra note 32, at 1450-51 (restricting analysis to three agencies over two

presidential transitions); Shapiro, Presidents, supra note 69, at 400 (limiting analysis to two two-month
periods, one in 1999 and one in 2003); Yackee & Yackee, Testing, supra note 69, at 31-33 (looking at
forty years of entries for the Department of the Interior).
81 am making this compiled database available to interested scholars. Please email aocon-
nell@law.berkeley.edu. See also Data Sets for Northwestern University Law Review 105:2, NW. U. L.
REV. (Oct. 1, 2011), http://www.law.northwestern.edu/lawreview/issues/105.2 /data.html. Recent edi-
tions of the Unified Agenda are available at http://www.reginfo.gov/public/do/eAgendaMain.
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The difference appears to be that agencies do not report all routine rulemak-
ing actions that get labeled as rules in the Federal Register to the Unified
Agenda. Despite the slight cost in scope (as compared to the Federal Reg-
ister), the Unified Agenda is provided in .xml format to the public, making
database construction of individual features of rulemakings feasible for a
large number of agencies over a long period of time.*

I am not the first to use the Unified Agenda to study agency rulemak-
ing.”” But the database I have constructed spans, as far as I can tell, the
longest period of time, from the fall of 1983 to the spring of 2010. It con-
tains information for all unique Regulation Identifier Numbers (RINs) for
fifteen cabinet departments, eight executive agencies, and twenty-four inde-
pendent agencies (of which two were executive agencies for some of the pe-
riod).¥ Of the 48,091 RINs in the database, 22,294 report at least one

% There are some complexities involved in using the Unified Agenda reports. Most important, an
individual rulemaking may appear in successive versions of the Agenda. Some scholars do not filter out
these duplicative entries, leading to overcounting of rulemaking activity. See O’CONNELL, supra note *,
at 925 n.104. I used the most recent Agenda report for a particular rulemaking. This means that if an
earlier entry for a rulemaking contained certain information that a later entry did not, the earlier informa-
tion would not be included in the database. To that extent, the database undercounts particular regula-
tory actions. I used the latest entry on the assumption that it was the most reliable.

8 See supra note 73 and accompanying text.

8 The cabinet departments include the following: Department of Agriculture (not including the
Federal Crop Insurance Corporation); Department of Commerce; Department of Defense; Department of
Education; Department of Energy (not including the Federal Energy Regulatory Commission); Depart-
ment of Health and Human Services (not including the Social Security Administration); Department of
Homeland Security (not including the Federal Emergency Management Agency); Department of Hous-
ing and Urban Development (not including the Office of Federal Housing Enterprise Oversight); De-
partment of the Interior; Department of Justice; Department of Labor (not including the Pension Benefit
Guaranty Corporation); Department of State; Department of Transportation (not including the Surface
Transportation Board and Saint Lawrence Seaway Development Corporation); Department of the Treas-
ury (not including Internal Revenue Service); and the Department of Veterans Affairs (and Veterans
Administration before it became a department). The executive agencies include the following: Envi-
ronmental Protection Agency; Federal Emergency Management Agency; General Services Administra-
tion; Internal Revenue Service (before 1999); National Aeronautics and Space Administration; National
Archives and Records Administration; Office of Management and Budget; Office of Personnel Man-
agement; Small Business Administration; Social Security Administration (before 1995); and Agency for
International Development. The independent agencies include the following: Commodity Futures Trad-
ing Commission; Consumer Product Safety Commission; Equal Employment Opportunity Commission;
Farm Credit Administration; Federal Communications Commission; Federal Crop Insurance Corpora-
tion; Federal Deposit Insurance Corporation; Federal Energy Regulatory Commission; Federal Home
Loan Bank Board; Federal Housing Finance Board; Federal Maritime Commission; Federal Reserve
Board; Federal Trade Commission; Internal Revenue Service (after 1998); Interstate Commerce Com-
mission; National Credit Union Administration; Nuclear Regulatory Commission; Office of Federal
Housing Enterprise Oversight; Pension Benefit Guaranty Corporation; Saint Lawrence Seaway Devel-
opment Corporation; Securities and Exchange Commission; Social Security Administration (after 1994);
and the Surface Transportation Board. The IRS Restructuring and Reform Act of 1998 established a
five-year term of office for the IRS Commissioner, which applied to the current leader at the time of en-
actment. The SSA became independent under the Social Security Independence and Program Improve-
ments Act of 1994.
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NPRM, 27,048 report at least one final action, 3346 report at least one in-
terim final rulemaking, and 8292 report at least one withdrawal or deletion
of action, all with an actual date.” Of the close to 22,000 RINs that report
an NPRM, 19,113 ended with a final rule or action or with the NPRM being
withdrawn. Approximately 10% (1861 RINs) ended with a withdrawal.
Most of the remaining approximately 3000 RINs with NPRMs that did not
end with a final action or withdrawal appear either to still be in process or
to have had some other action taken (such as an interim rule).

III. RULEMAKING TRENDS AND POLITICAL TRANSITIONS

Agencies do not engage in a constant stream of rulemaking activities.
Although scholars have discussed the rush to complete rulemakings prior to
a presidential transition, other aspects of the rulemaking process—initiation
and withdrawals of proposed rules—also go through cycles.” In addition,
changes in the White House are not the only transitions shaping agency de-
cisionmaking. As discussed previously, congressional and judicial transi-
tions are also important events to study.”

Building on earlier research, this Part uses approximately twenty-five
years of regulatory data, from 1983 to 2010, to track initiations, comple-
tions, and withdrawals of rulemakings in recent decades.” I suggest poten-
tial explanations for apparent variations in these stages of the regulatory
process, some of which are explored more systematically in Parts IV and V.

A. Initiations of Rulemaking

The actual initiation of rulemaking is poorly understood as an empiri-
cal matter. Before an agency publicly issues an NPRM, much internal de-
liberation and even White House review (if the agency is not an
independent regulatory commission) occurs. Because the timing of agency
deliberation prior to White House review is not publicly visible, though,

8 Agencies can also list actions they intend to undertake with predicted dates (which are marked
with “00” in the day field). I excluded those intended actions. Because I used the latest entry on a
rulemaking, many of these intended dates became actual dates and were therefore included.

% See O’CONNELL, supra note *, at 937-52, 959-63.

o See id. at 967-71; supra Part .B—C.

%2 An action is counted as an “initiated regulatory action” if the rulemaking action listed in the time-
table field was an NPRM. An action is counted as a “completed regulatory action” if the rulemaking
action listed in the timetable field was a final rule or final action. An action is counted as a “with-
drawal” if the rulemaking action listed in the timetable field was stated as a withdrawal or as deleted at
agency request. Withdrawals are almost entirely of uncompleted regulatory actions, but some are of di-
rect and interim final rules. Most critically, some regulatory actions that should have been listed as “fi-
nal actions,” particularly before 2003, are listed in the timetable field as “other.” Such actions are not
counted in the analysis presented here. More investigation needs to be done to see how many actions
are being missed because of the coding scheme employed here. If an RIN had multiple dates for the
same type of action, only one date was selected. For initiations, the earliest date was used; for final ac-
tions and withdrawals, the latest date was used.
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almost all empirical work on the rulemaking process measures the start
from the publication of the NPRM.”

This Article is no different in that regard. Figure 1 displays the num-
ber of NPRMs by cabinet departments, executive agencies, and independent
agencies from 1983 to 2009.” To look within each of these categories, I
chose four agencies with healthy rulemaking activity—two cabinet depart-
ments with different constituencies, one executive agency with overlapping
constituencies with one of the cabinet departments, and one independent
regulatory commission with overlapping constituencies with the other cabi-
net department. Figure 2 charts NPRMs for these agencies: the Department
of Commerce, the Department of the Interior, the Environmental Protection
Agency (EPA), and the Federal Communications Commission (FCC). Fig-
ure 3 shows counts of significant NPRMs for the three major types of agen-
cies; because the significance of rulemakings was reliably reported to the
Unified Agenda only starting in 1995, the counts run from 1995 to 2009.”

% See Gersen & O’Connell, supra note 48, at 988—89 (measuring duration of the rulemaking proc-
ess from the issuance of the NPRM); Gersen & O’Connell, supra note 23, at 1178 (looking at the timing
of NPRMs by day of week and whether Congress was in recess); O’CONNELL, supra note *, at 937-52
(analyzing NPRMs as the start of the rulemaking process); Shapiro, Presidents, supra note 69, at 412—17
(calculating duration of rulemaking process from the NPRM); Yackee & Yackee, Ossified, supra note
67, at 271 (analyzing “months elapsed between publication of an NPRM and its associated final rule”);
Yackee & Yackee, Divided, supra note 67, at 135 (using counts of NPRMs as a measure of the initiation
of rulemaking). But see U.S. GEN. ACCOUNTING OFFICE, GAO-01-821, AVIATION RULEMAKING:
FURTHER REFORM IS NEEDED TO ADDRESS LONG-STANDING PROBLEMS 8-9 (2001) (examining delay
between statutory delegation and issuance of NPRMs in one area of regulation); U.S. GOV’T
ACCOUNTABILITY OFFICE, supra note 69, at 18 (examining true start of rulemaking process and measur-
ing duration from that until publication of the proposed rule); Kerwin & Furlong, supra note 69, at 120—
22 (using data from the EPA to examine time before the NPRM, time between NPRM and final rule, and
time between the pre-NPRM start of the process and final rule for one agency). In some cases, agencies
do publish Advance NPRMs, but because they are not consistently issued, the commencement of rule-
making is still generally connected to the NPRM. In significant rulemakings reviewed by OIRA, there
are measures of the time OIRA took to review an NPRM before it was published. The length of that
process varies. See McLaughlin, supra note 68, at 28. Despite seeming variation in the length of that
process, researchers have not used the date of submission to OIRA as the start of the rulemaking proc-
ess.

% Years run from January 20 of one year to January 19 of the following year. Thus, an NPRM is-
sued on January 5, 2001 is counted as a 2000 NPRM. Because I have only partial data on 2010—from
the spring edition but not the fall edition, of the Unified Agenda—I do not include 2010 in the figures in
this Part.

% Actions are deemed “significant” if the priority code field is listed as economically significant or
otherwise significant or if the major field was coded as “yes.” See supra text accompanying note 15.
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FIGURE 1: NPRMS BY TYPE OF AGENCY
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FIGURE 2: NPRMS BY FOUR AGENCIES
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FIGURE 3: SIGNIFICANT NPRMS BY TYPE OF AGENCY
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These figures suggest two possible patterns. First, many agencies are
slow to initiate rulemakings in the first year of an administration. Cabinet
departments and executive agencies—institutions presumably under more
presidential control than independent regulatory commissions—generally
issue fewer NPRMs in a president’s first year than in other (though not all)
years.” To be certain, there are exceptions. The Department of the Interior
published more NPRMs in 1993 (161) than in any other year of the Clinton
Administration.” Although Figure 3 covers only one start of a full admini-
stration, the observation also holds for significant rulemakings under Presi-
dent George W. Bush.

Several stories could explain this slow start. Most straightforwardly,
starting a rulemaking takes time. Before an NPRM is issued, the agency
has to determine that it wants to regulate (or deregulate) in a particular area,
has to figure out the contours of what it wants to do, and, if the agency is a
cabinet department or executive agency, has to seek White House approval
of the actual NPRM. In a good number of cases, especially involving sig-
nificant regulations, the agency is working with the White House (often

% The overall decline in executive agency NPRMs after 1998 is driven by the IRS switching from
an executive agency to an independent agency in the coding. See supra note 88 and accompanying text.
%7 That was a decline from most of the years in the preceding Administration.
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staff but, in rare cases, the president) before formally submitting the NPRM
for OIRA approval.”

It also takes presidents months to fill key leadership positions in agen-
cies. Presidents Clinton and George W. Bush waited over six months, on
average, for Senate-confirmed appointees to take their places in cabinet de-
partments and executive agencies; part of that wait was due to the delay in
nominating appointees and part was the delay in confirming appointees
once nominated.” Although cabinet secretaries are generally in place quite
quickly, heads and deputy heads of executive agencies, deputy secretaries,
assistant secretaries, and other key positions take much longer to staff.'®
Agencies typically hold off starting at least some if not most rulemakings
until top officials are in place.'” In addition, new administrations may fo-
cus their immediate regulatory attention on reviewing and undoing rule-
makings of the previous administration, which may prevent agencies from
launching new regulatory (or deregulatory) initiatives. This motivation to
review and undo regulations is driven by a change in policy preferences
from the outgoing to incoming president. It also underlies the unwilling-
ness of agencies, in some contexts, to formally start regulations in which
the preceding administration had completed the preliminary work without
reviewing that work carefully.

Finally, when presidents take office, they may look for quicker mecha-
nisms than notice-and-comment rulemaking to influence policy. Executive
orders might be one alternative.'” Presidents Clinton and George W. Bush
promulgated more executive orders in their first years than in all other
years.'” Emergency or interim rules are another alternative, as they take
less time to issue because there are no prior notice-and-comment procedural
requirements. Figure 4 displays the number of interim rules for cabinet de-
partments, executive agencies, and independent agencies from 1983 to

% See Kagan, supra note 51, at 2283-84.

9 O’Connell, supra note 33, at 956 & n.214.

"% 1d. at 957.

1ot See ANNE JOSEPH O’CONNELL, WAITING FOR LEADERSHIP: PRESIDENT OBAMA’S RECORD IN
STAFFING KEY AGENCY POSITIONS AND HOW TO IMPROVE THE APPOINTMENTS PROCESS 11-12 (2010).

102 See KENNETH R. MAYER, WITH THE STROKE OF A PEN: EXECUTIVE ORDERS AND PRESIDENTIAL
POWER 3-33 (2001).

193 Administration of William J. Clinton (1993-2001): Disposition of Executive Orders Signed by
President  William J.  Clinton, THE NAT'L ARCHIVES, http://www.archives.gov/federal-
register/executive-orders/clinton.html (last visited Aug. 20, 2011); Administration of George W. Bush
(2001-2009): Disposition of Executive Orders Signed by President George W. Bush, THE NAT’L
ARCHIVES, http://www.archives.gov/federal-register/executive-orders/wbush.html (last visited Aug. 20,
2011). More attention has been paid instead to the spike in executive orders at the end of an administra-
tion. See L. ELAINE HALCHIN, CONG. RESEARCH SERV., RL 34722, PRESIDENTIAL TRANSITIONS:
ISSUES INVOLVING OUTGOING AND INCOMING ADMINISTRATIONS 10-13 (2008) (showing spike in ex-
ecutive orders at the end of the past five Administrations); Beermann, supra note 28, at 970 (showing
increase in executive orders at the end of the Clinton Administration); Howell & Mayer, supra note 68,
at 538-39 (showing uptick in executive orders in a president’s final months).
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2009. There was a jump in interim rules by cabinet departments in the first
year of the Clinton and George W. Bush Administrations. Indeed, these
departments issued more interim rules (139) in the first year of the Clinton
Administration than in any other year of his presidency. There was also a
noticeable increase in interim rules by executive agencies in the first year of
the Clinton Administration from the preceding year.

FIGURE 4: INTERIM RULES BY TYPE OF AGENCY
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While the first pattern focuses on the period after a presidential transi-
tion, the second potential pattern targets the period before a shift in political
control. Usually, commentators remark upon midnight completions of rules
in the closing months of a presidential administration.'” However, there are
also midnight initiations of rules before control of the White House shifts.
According to the extended database constructed for this Article, President
George H.W. Bush’s cabinet issued over 140% more NPRMs during the fi-
nal three months in office (November—January, 218 NPRMs) than did
President George W. Bush’s cabinet (90 NPRMs), over 75% more NPRMs
than did President Clinton’s cabinet (124 NPRMs), and almost 30% more
than did President Reagan’s cabinet (169 NPRMs). The most plausible ex-
planation seems to be that President George H.W. Bush expected a second
term; when he was not re-elected, he appears to have tried to push his de-
regulatory agenda before President Clinton took office. Interestingly, cabi-

104 See, e.g., Fahrenthold, supra note 3; Smith, supra note 4; infra text accompanying note 179.
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net departments issued more NPRMs during the third quarter of President
George W. Bush’s final year than in any other quarter during his Admini-
stration.'”

Presidential transitions are not the only form of political transition.
Control of Congress is an important factor in agency decisionmaking. In
Figure 1, there is a spike in NPRMs from cabinet departments and execu-
tive agencies in 1994, before Congress shifted from Democratic to Republi-
can control, as well as a jump in 2006, before Congress changed from
Republican to Democratic control. For a specific example, the EPA started
more rulemakings in the final quarter of 1994 (November—January, 36
NPRMs) than in any other quarter of the Clinton Administration. Figure 3
does not capture the 1994 transition but does display an increase in signifi-
cant NPRMs by cabinet departments and executive agencies before the
Democrats took control of Congress in 2007.

One of the biggest criticisms of aggregate counts, including those used
in this study, is that they do not distinguish between regulatory and deregu-
latory rulemakings.' Such a distinction, however, would require either
automating the coding of the Unified Agenda’s rule summaries or coding
each rule by hand. Neither option seemed feasible: it is not clear that auto-
mated coding of the abstracts is possible, and hand-coding would be ex-
traordinarily labor-intensive. These counts can be analyzed by agency
mission, which might approximate regulatory or deregulatory preferences.
Joshua Clinton and David Lewis have developed a typology of agency ide-
ology from expert surveys; this typology provides an ideological measure
on a conservative to liberal scale of an agency, irrespective of time period.
Using this typology, thirty-seven of the forty-seven agencies in the Unified
Agenda database can be coded as liberal, neutral, or conservative, assuming
that liberal agencies tend to be pro-regulation, conservative agencies tend to
be pro-deregulation, and neutral agencies demonstrate no such tendency.'”’
For example, the Departments of Commerce and the Interior are classified

195 The first quarter includes actions from February, March, and April. The second quarter includes
actions from May, June, and July. The third quarter includes actions from August, September, and Oc-
tober. The fourth quarter includes actions from November, December, and January of the subsequent
year. The fourth quarter matches, albeit imperfectly, the period between a November election and presi-
dential inauguration (when those occur). These agencies had been directed by the Chief of Staff to issue
any NPRMs by June 1, 2008. Bolten Memo, supra note 5. Because June falls in the second quarter, not
the third, it appears a large number of NPRMs missed that deadline.

16 See Jerry L. Mashaw, Improving the Environment of Agency Rulemaking: An Essay on Man-
agement, Games, and Accountability, 57 L. & CONTEMP. PROBS. 185, 198 n.41 (1994).

197 Joshua D. Clinton & David E. Lewis, Expert Opinion, Agency Characteristics, and Agency
Preferences, 16 POL. ANALYSIS 3, 17-19 (2008). If the confidence interval of the agency’s score in-
cluded 0, the agency was coded as neutral. This typology has weaknesses. Most troubling is that ideol-
ogy, derived from expert surveys, does not vary by party or administration. In other words, an agency
has the same ideological label regardless of whether members of the Republican or Democratic Party
currently staff its top ranks.
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as conservative, the EPA is marked as liberal, and the FCC is categorized as
neutral. Figure 5 tracks the number of NPRMs by agency ideology.

FIGURE 5: NPRMS BY AGENCY IDEOLOGY
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From Figure 5, it appears that initiations of rulemakings by ideologi-
cally divergent agencies share some trends; when NPRMs from liberal
agencies jump from one year to another, often so do NPRMs from conser-
vative agencies. One potentially notable discrepancy occurs before the
1995 and 2007 congressional transitions. In 1994, before the Democrats
turned over power in Congress to the Republicans, liberal and neutral agen-
cies had the highest number of NPRMs, whereas NPRMs by conservative
agencies did not rise that year from the previous year. One explanation is
that liberal agencies wanted to start rulemakings before Republicans took
control of Congress so that it would be harder to prevent those initiatives
from being suspended—it is harder to kill a regulatory process that has
formally started than one that has not started at all. In 2006, before the Re-
publicans handed over control of Congress to the Democrats, conservative
and neutral agencies increased their NPRMs from the preceding year. The
converse of the preceding explanation could hold true for conservative
agencies before Democrats took charge of both chambers of Congress. Al-
though Figure 5 is consistent with this explanation, it does not actually test
the validity of that explanation.

Parts IV and V provide more systematic explorations of rulemaking
completions and withdrawals but not of initiations of the rulemaking proc-
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ess. Other research has provided some of this needed rigorous analysis.
For instance, using a Poisson model of counts of NPRMs for ten agencies
(with fixed effects for the potential lack of independence among observa-
tions for a particular agency) on an earlier version of the database examined
here, I find that the first year of an administration is associated (in a statisti-
cally significant manner) with fewer rulemakings; that the last year has no
significant effect; that the significant interaction of a Republican president
(and, separately, Congress) with agency independence may suggest that in-
dependent agencies engage in more rulemakings under a Republican presi-
dent or Congress; and that divided government does not seem to be linked
either way to more or fewer NPRMs being issued.'”™ In work published
soon thereafter (from research conducted independently from mine on a
larger set of agencies), Yackee and Yackee find a statistically significant
negative relationship between divided government and the issuance of
NPRMs.'” More work, of course, remains to be done on the initiation of
rulemaking as defined by the issuance of NPRMs, including examination of
the interaction between agency missions or ideology and political transi-
tions.

B. Completions of Rulemaking

Unlike the amorphous commencement of the rulemaking process, at
least in its nonpublic form, the enactment of a rule is easier to identify.
Each agency publishes its final rules or actions in the Federal Register to
take effect usually thirty or sixty days later and reports those dates in the
Unified Agenda."® Figure 6 charts final actions by cabinet departments,
executive agencies, and independent agencies from 1983 to 2009. Figure 7
displays the number of such actions for the Department of Commerce, De-
partment of the Interior, EPA, and FCC.

108
109

O’Connell, supra note 33, at 942-46.

Yackee & Yackee, Divided, supra note 67, at 134. When they look at cabinet departments and
other agencies separately, the result holds only for the former category; they find no significant relation-
ship between divided government and the issuance of NPRMs by noncabinet departments. Id. at 138.
Moreover, they find no significant relationship between divided government and the issuance of signifi-
cant NPRMs. /d.

10 See infra notes 190-91 and accompanying text.
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FIGURE 6: FINAL ACTIONS BY TYPE OF AGENCY
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FIGURE 7: FINAL ACTIONS BY FOUR AGENCIES
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As with initiations of the rulemaking process, as marked by the issu-
ance of an NPRM, agencies do not churn out final actions at a steady rate.
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There seem to be fewer completions in the first year of an administration,
compared to other years of that administration, for all types of agencies.
For instance, there were 430 final actions by cabinet departments in 2001;
the next lowest number of completions for the George W. Bush Administra-
tion was 545 in 2002. By contrast, there seem to be more completions by
cabinet departments in the final year of that Administration, at least com-
pared to previous years. For example, there were 649 final actions in 2008,
beating (barely in some cases) every other year; the next highest was 648
completions in 2003.

These yearly counts comport with two stories about midnight regula-
tions. The first is the conventional account, which posits that, in the face of
a presidential transition, outgoing presidents try to extend their policy pref-
erences into the next administration and beyond. For instance, presidents
“burrow” political appointees into the career civil service,'"" assign land for
national monuments,'” and grant presidential pardons.'”  Furthermore,
relevant to this Article, their agencies enact midnight regulations.'* Cabi-
net departments under President Reagan and President George W. Bush and
all types of agencies under President George H.W. Bush completed more
rulemakings in the final year than in any previous year of those Administra-
tions. President Clinton’s cabinet departments, executive agencies, and in-
dependent agencies, and President Reagan’s executive and independent
agencies, all as groups, also increased their final actions in the final year
from the preceding year. As with initiations, these are comparisons among
groups of agencies (sorted by structure). For many possible reasons, indi-
vidual agencies within a particular group do not necessarily follow the pat-
tern for their type of agency. For example, the Department of Commerce
issued just barely more final actions in 2004 (136 actions) than in 2008 (134
actions).

The figures also suggest another account of midnight regulations that is
far less commonly recognized by scholars and commentators: a rush to
complete rules before a change in control of Congress. President Clinton’s
cabinet departments, as a group, completed considerably more regulatory
actions in 1994, before Republicans took over in Congress, than in his final
year. Figure 7 shows that the pattern holds for the individual Departments
of Commerce and the Interior. Executive agencies, as a group, also com-
pleted more actions in 1994 than in the preceding year, though the EPA did
not. Independent agencies, as a group, produced fewer final actions in 1994
than in 1993. The contrast for cabinet departments was not as sharp in

111
112
113

See Mendelson, supra note 28, at 563—64.

See Howell & Mayer, supra note 68, at 546-47.

See P.S. Ruckman, Jr., “Last-Minute” Pardon Scandals: Fact and Fiction (Apr. 15, 2004) (un-
published manuscript), available at http://www.rvc.cc.il.us/faclink/pruckman/pardoncharts/Paper2.pdf.
% See generally Beermann, supra note 28 (describing phenomenon of midnight regulations); Men-

delson, supra note 28, at 561-63 (same).
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2006. Under President George W. Bush, cabinet departments slightly in-
creased their output in 2006 from the preceding year, but the difference was
much smaller than it was during the 1994 congressional transition. The
Department of Commerce’s output jumped by only one action (from 115 to
116), and the Department of the Interior’s completions actually dropped.
The EPA, however, finished more rules in 2006 than it did in 2005.

Because of the paucity of two-chamber shifts in congressional control
from 1983 to 2009, it is difficult to draw inferences about the role of con-
gressional transitions in regulatory decisions. Nevertheless, the two transi-
tions do provide some interesting changes in the regulatory environment
that could be explored further. It could be that changes to the rulemaking
process depend on the direction of the shift; the move from a more regula-
tory to a more deregulatory Congress may produce more rulemaking than a
shift from a more deregulatory to a more regulatory Congress in the closing
months of a congressional regime.

These presidential and congressional transition stories are also plausi-
ble for completions of significant rulemakings.'” Figure 8 shows signifi-
cant regulatory actions for the three major types of agencies by quarter year
from 1995 to 2009."% In terms of presidential transitions, cabinet depart-
ments finished more important actions in the last quarter of President
Clinton’s Administration (83 actions) than in any other quarter in the data
for that presidency (the next highest was the second quarter of 1996 with 55
actions). Similarly, cabinet departments and executive agencies promul-
gated more final actions (95 and 22 actions, respectively) in the final quar-
ter of President George W. Bush’s Administration than in any other quarter
of his presidency (the next highest were 72 and 20 actions in the third quar-
ter of the final year for cabinet departments and executive agencies, respec-
tively). President George W. Bush took unprecedented steps to make the
rules issued in his final year harder to overturn. In May 2008, Chief of
Staff Joshua Bolten directed the cabinet and executive agencies to propose
any new rules by June 1 and to finish any rules by November 1 except in
“extraordinary circumstances.”"” No other president covered by the data-
base has issued such deadlines to agencies in the final year. If agencies had
fully complied with the memorandum, which they did to some degree both
for NPRMs'"® and for completions, rules would have taken effect before
President Bush left the White House. This would have prevented the new
president from suspending future effective dates of rules, which President
Bush himself had done after President Clinton stepped down.

15 See supra note 15 and accompanying text.

See supra note 105.
117

118

See Bolten Memo, supra note 5.
See supra note 105 and accompanying text.
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In terms of congressional transitions, the reliable reporting of signifi-
cant actions began after the 1994 election.'” There was a jump in comple-
tions in 2006, but it began in the third quarter (before the election). In that
quarter, cabinet departments finished 62 significant actions, more than in
any previous quarter (the next highest was 54 actions in the final quarter of
2005). Executive agencies and independent agencies also pushed through
as many or more important actions than in each of the preceding quarters.
The volume of such final actions was largely sustained in the final quarter.
For instance, cabinet departments completed 55 actions in the final three
months of the Administration. Perhaps agencies expected control of Con-
gress to shift before the election and rushed rulemakings in anticipation of a
change from Republican to Democratic control.

FIGURE 8: SIGNIFICANT FINAL ACTIONS BY TYPE OF AGENCY
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To try to distinguish among final actions, Figure 9 breaks down com-
pletions by agency ideology. As with NPRMs, final actions by ideologi-
cally divergent agencies often rise and fall together. In 1988, 2000, and
2008, all final years of presidential administrations, completions rose from
the preceding year for all three categories, except that conservative agencies
stayed essentially flat in 1988. But in 1992, although there was a jump in
final rules by liberal and conservative agencies, final actions by neutral
agencies fell from 463 to 409. The two congressional transitions show
some similarities and some differences. In 1994 and 2006, years before a

19 O’CONNELL, supra note *, at 937 n.139.
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two-chamber shift, final actions for all three groups jumped from the previ-
ous year. In 1995, after control had shifted, there was a decrease in liberal
and conservative final actions and an increase in final actions by neutral
agencies. By contrast, in 2007, there was an increase in liberal and conser-
vative final actions but a drop in final rules by neutral agencies.

One possible explanation is that because Republicans favor fewer regu-
lations, they were able to pressure many agencies to issue fewer regulations.
Indeed, there was a downward trend in final actions, starting in 1995. By
contrast, in this story, because Democrats support more regulations, they
were able to get many agencies to increase their regulatory output, though
there does not seem to be an upward trend starting in 2007. There may be
too few years of post-2006 data, however, to determine if regulatory output
has had a sustained increase.

FIGURE 9: FINAL ACTIONS BY AGENCY IDEOLOGY
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As with initiations, these data concerning completed regulatory actions
are meant to generate potential explanations of various trends. The pro-
posed explanations concerning the pressure to finish rules before presiden-
tial and congressional transitions need to be tested more systematically.
Some research has taken up this challenge. Specifically, as with initiations,
I have analyzed a Poisson model of counts of final actions for ten agencies
(with fixed effects for the potential lack of independence among observa-
tions for a particular agency) on an earlier version of the database used here.
That examination, which compared final actions in the fourth quarter of
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each year, produced several findings—that agencies finished fewer fourth-
quarter actions under Republican presidents than under President Clinton;
that agencies completed more fourth-quarter actions in the final year of an
administration; and that neither party’s control of Congress, nor divided
government, has a statistically significant relationship with fourth-quarter
final actions.””® Similar to their results on NPRMSs, Yackee and Yackee
found a significant relationship between divided government and final ac-
tions in their aggregated data and between divided government and signifi-
cant final actions, but they did not find a significant relationship for
noncabinet agencies.'”!

Because my earlier analysis focused just on the fourth-quarter counts
of each year, it may have missed important changes that would have been
captured by looking at a greater universe of final actions. Part IV expands
this work by using a statistical model to examine connections between tran-
sitions and the duration of the rulemaking process for all regulatory actions
that started with an NPRM and ended with a final action between 1983 and
2009.

C. Withdrawals of Rulemaking

In most studies of rulemaking, analysts look only at completed rule-
makings. Some examine the time it takes from the initiation to comple-
tion."” Others consider what changes are made between the start and end of
the process.'” But agencies start some rulemakings that they decide later
not to complete.” Such withdrawals are supposed to be reported to the
Unified Agenda as part of an agency’s annual regulatory plan.'” Figure 10
displays the number of withdrawals by cabinet departments, executive
agencies, and independent agencies from 1983 to 2009. Figure 11 charts
such actions for the Department of Commerce, Department of the Interior,
EPA, and FCC.

120 74 at 956-57. This work used a wider definition of final action to include interim and direct fi-

nal rules.

121 yackee & Yackee, Divided, supra note 67, at 134, 138.

122 See, e.g., Yackee & Yackee, Ossified, supra note 67, at 267—68.

123 See, e.g., Yackee & Yackee, Bias, supra note 69, at 131-32; Yackee, supra note 69, at 730.
"2 In almost all cases, unfinished rules can be withdrawn without prior notice and opportunity for
comment. Nevertheless, the decision to withdraw a proposed rule may face judicial scrutiny. See
Gersen & O’Connell, supra note 23, at 1186-97. The withdrawal of a proposed rule differs from a rule
rescission, which is the reversal, typically through notice and comment, of a completed rule.

125 See CURTIS W. COPELAND, CONG. RESEARCH SERV., R40713, THE UNIFIED AGENDA:
IMPLICATIONS FOR RULEMAKING TRANSPARENCY AND PARTICIPATION 7-8 (2009). Withdrawals do ap-
pear to be regularly reported. See infra note 152.
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FIGURE 10: WITHDRAWALS BY TYPE OF AGENCY
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FIGURE 11: WITHDRAWALS BY FOUR AGENCIES
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These figures examine this stage of the rulemaking process—

essentially, the interruption of traditional rulemaking—in isolation. But just
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as completions depend on initiations (and withdrawals), withdrawals rely
on initiations (and the lack of completions)."”® As with NPRMs and final
actions, agencies do not stop rulemakings at an unwavering pace. Rather,
there are particular spikes in withdrawal activity. For executive agencies,
the largest shift in initiations, final actions, and withdrawals is a consider-
able increase in withdrawals in 1995 (from 94 in 1994 to 291 in 1995).
More examination reveals that almost all of the increase is due to reported
withdrawals by the IRS. There is also a particularly steep increase for the
Department of the Interior (from 28 in 2000 to 111 in 2001).

Most notably, Figures 10 and 11 suggest that withdrawals may follow
significant political transitions. The parallel of midnight regulations before
presidential transitions are the crack-of-dawn actions by new administra-
tions. In recent times, new presidents have barred agencies from sending
rulemaking actions to the Federal Register without approval.'” They also
have directed agencies to suspend or consider suspending the effective dates
of regulations that were finalized in the closing days of the previous ad-
ministration but have not yet taken effect.'*

In addition, new administrations have withdrawn at least some pro-
posed rules that were started but not completed under a previous president.
For the two-term presidencies completely captured by the data, (those of
Clinton and George W. Bush), cabinet departments withdrew significantly
more regulations in the first term than in the second term. The high was
reached in Clinton’s third year (383 withdrawals) and in Bush’s second year
(433 withdrawals). In the first year of every new administration in the data,
withdrawals by both cabinet departments and executive agencies increased
at least slightly from the last year of the outgoing president.

In these abandoned regulatory actions, we see a second, much-less-
talked-about aspect of political transitions. Just as some agencies rush to
finish rulemakings before congressional control shifts, they also withdraw a
considerable number of proposed rulemakings following a congressional
transition. Cabinet departments withdrew the second highest number of
regulatory actions in 1995, just after the Republicans seized control of both
houses of Congress in 1994. Additionally, executive agencies, led by the
IRS, cancelled more regulatory processes in 1995 than in any other year.
Similarly, the EPA also withdrew more rulemakings in 1995 than in any
other year in the database. On the other hand, there seemed to be no in-
crease in withdrawals in 2007 following Democrats’ seizure of both houses
of Congress. Given that there are only two major shifts in control of Con-
gress (affecting both chambers) in the period examined here, perhaps little
weight should be placed on a congressional transition story with respect to

126 1 have done some limited work considering these connections. See O’CONNELL, supra note *, at

957 n.177.
127

128

Emanuel Memo, supra note 1, at 4435; Jack, supra note 28, at 1482.
See supra notes 1-2, 8 and accompanying text.

509



NORTHWESTERN UNIVERSITY LAW REVIEW

withdrawals. On the other hand, perhaps there is something important
about shifts in congressional control from the Democrats to the Republi-
cans. One could imagine that if rules were more regulatory than deregula-
tory, Republicans would want fewer of them;'” the converse would be true
for Democrats.

These stories seem less plausible for the subset of withdrawals involv-
ing significant rulemakings. Figure 12 charts significant withdrawals for
the three major types of agencies from 1995 to 2009."*" Because signifi-
cance was only reliably reported starting with the 1995 Unified Agenda,"'
withdrawals of regulations that had been proposed before such reporting
may not be properly identified in the Unified Agenda. In addition, the time
period essentially captures the start of only one Administration, that of
President George W. Bush. There seems to be an upward trend in the
abandonment of significant proposed regulations over time for cabinet de-
partments but not for executive and independent agencies. There was a
spike in significant withdrawals by cabinet departments in 2001 and 2002,
potentially corresponding to the presidential transition. There was also an
increase in 2006 before the congressional election. Perhaps cabinet de-
partments anticipated that Democratic majorities in Congress would pres-
sure the agencies to complete particular regulations, so the agencies
formally abandoned those rulemakings before the Democrats took control.
Or perhaps these agencies expected that the Democrats would not like the
proposed rules and withdrew them before having to face congressional
oversight. Alternatively, it could be that there is no meaningful connection
between significant withdrawals and congressional transitions.

129 Cf. Eric Lipton, With Obama, Regulations Are Back in Fashion, N.Y. TIMES, May 13, 2010, at

A15 (“The push for some of the [regulatory] measures began at the end of the Bush administration, a

tacit acknowledgement that its deregulatory agenda had gone too far.”).
130

131

See supra note 15 and accompanying text.
O’CONNELL, supra note *, at 937 n.139.
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FIGURE 12: SIGNIFICANT WITHDRAWALS BY TYPE OF AGENCY
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As with NPRMs and final actions, in an effort to differentiate among
withdrawals, Figure 13 classifies withdrawals by agency ideology. The
IRS, which drove much of the spike in executive agency withdrawals in
1995, was not separately categorized by Clinton and Lewis and hence has
been dropped from this study’s ideological breakdown. As with NPRMs
and final actions, withdrawals of the three categories often rise and fall
roughly together. There are some differences, however. Withdrawals by
liberal and neutral agencies do seem to outnumber, at least slightly, with-
drawals by conservative agencies during President Clinton’s Administra-
tion. Predictably, the opposite was true during President George W. Bush’s
Administration, when withdrawals by conservative and neutral agencies
were greater than withdrawals by liberal agencies. One possible explana-
tion is that new administrations pull proposed regulations they do not like.
To the extent that policy divergence is widest when Republicans control
liberal agencies (or Democrats control conservative agencies), a president
of one party would be most concerned with addressing that divergence in
agencies identified with the president’s ideology.

511



NORTHWESTERN UNIVERSITY LAW REVIEW

FIGURE 13: WITHDRAWALS BY AGENCY IDEOLOGY
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To be sure, these figures do not indicate when the rulemaking process
began. Withdrawals of rulemakings commenced under the same admini-
stration arguably differ from those commenced under a different admini-
stration. The previous discussion largely relies on the assumption (untested
here) that most withdrawals are of rulemakings begun under a different ad-
ministration. Part V addresses withdrawals in more detail. More generally,
these figures are presented to suggest potential explanations of various
trends. As with initiations and completions of regulations, proposed expla-
nations concerning the incentive to pull rulemakings after presidential and
congressional transitions need more systematic testing.

Some work has already been conducted. As with each of the other two
categories of regulatory actions (NPRMs and final actions), I have analyzed
a Poisson model of counts of withdrawn actions for ten agencies (with fixed
effects for the potential lack of independence among observations for a par-
ticular agency) on an earlier version of the database used here. In that
model, there is a statistically significant positive relationship between with-
drawals and the 1994 election (the year after) as well as between withdraw-
als and Republican control of Congress."*> Part V provides another test of
the relationship between withdrawals and all types of transitions.

B2 14 at 962-63.
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IV. DURATION OF RULEMAKING

The figures in the previous Part provide information on major compo-
nents of the rulemaking process over time. While the figures suggest ex-
planations for changes in a type of regulatory action, they do not
systematically explore these explanations. In addition, the figures look at
stages of the rulemaking process in isolation; they do not consider how the
stages fit together or how long it takes an agency to move from one stage to
another. This Part tries to look more rigorously at the rulemaking process
by examining its duration.

Using the complete database (compiled from Unified Agendas from
fall 1983 to spring 2010), I begin with some summary measures of the dura-
tion of rulemakings. Specifically, these measures, unless otherwise noted,
come from rulemakings that started with an NPRM between the start of
President Reagan’s Administration and the end of President George W.
Bush’s Administration and ended with a final rule or action.”® These
16,826 rulemakings took, on average, 462.79 days, or nearly 1.3 years, to
complete. Breaking them down by type of agency, on average, cabinet de-
partments spent 456.54 days, executive agencies took 531.75 days, and in-
dependent agencies used 409.79 days. There is considerable variation
within each group. Of the four agencies discussed in the previous Part, the
Department of Commerce spent the fewest days, 223.71, on average, and
the FCC took the longest, 857.27 days. The Department of the Interior used
467.45 days, and the EPA spent 602.34 days."*

Agency ideology, as classified by Clinton and Lewis,"”* seems to show
little variation in the counts displayed by the preceding figures. Although
the counts from ideologically disparate agencies largely move together over
time, the duration of rulemakings differs by these ideological categories.
To complete a rulemaking, on average, liberal agencies took 577.57 days,
whereas conservative agencies took 377.4 days. Neutral agencies were in
the middle, using, on average, 451.63 days to complete a rulemaking from
the date of the NPRM. It could be that rulemakings by liberal agencies,
such as the EPA, are more contested. For example, the EPA is often chal-
lenged by business and environmental groups. It also turns out that signifi-

133 1 chose the start of this subset to avoid the selective inclusion of President Carter’s rulemakings

in the Unified Agenda, and I chose the end to exclude rulemakings that had been started and completed
under President Obama. Because the end date of the available Unified Agendas at the time of writing is
2010, these later rulemakings are forced to have short durations. I also eliminated observations with
zero or negative duration; such observations exist because of some of the automated coding of regula-
tory actions of the Unified Agenda. In the analysis presented here, the final action or rule is not neces-
sarily the last action of the rulemaking process. Instead, the date of the final action or rule is the latest
date of such an action for a particular RIN.

13% Because there is variation among the agencies in what they report to the Unified Agenda, it is
important to look at an agency over time and to control, at least to some extent, for specific agencies.

5 See supra note 107 and accompanying text.
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cant rulemakings are approximately twice as likely to be conducted by lib-
eral agencies as conservative agencies (in the database used here)."*

There are different types of rulemakings. On the one hand, deadlines
seem to shorten the rulemaking process, at least to some degree."”” Here, I
look at those 13,665 completed rulemakings that were started between
Presidents Reagan and George W. Bush and reported in the fall 1988 or
later edition of the Agenda when deadlines were more reliably reported. On
average, the duration of rulemakings with a deadline was 441.93 days; by
contrast, the duration of rulemakings without a deadline was 496.3 days, a
difference of about two months.

On the other hand, significant rulemakings take longer. For this, I look
at those finished rulemakings that were commenced between Presidents
Reagan and George W. Bush and reported in the fall 1995 or later edition of
the Agenda when significance was more systematically recorded. Of the
8737 rulemakings, significant rulemakings took 596 days to complete, on
average, whereas nonsignificant rulemakings took 482.6 days, on average, a
difference of close to four months.

As for political transitions, rulemakings during which a presidential
transition occurred after the NPRM was issued took, on average, nearly
three times as long to complete as those rulemakings that started and ended
during a single administration (989.31 versus 355.43 days). Similarly,
rulemakings that had a major shift in Congress after the NPRM took about
two and a half times as long to finish (1021.58 versus 403.14 days) as rule-
makings that were completed during a period in which no major shift in
congressional control occurred. These comparisons are, however, problem-
atic. The longer a rulemaking takes to complete, the more likely it is to
have undergone a political transition, just in terms of the passage of time.
Thus, it is unclear whether the two factors—duration of a rulemaking and
the occurrence of a political transition—can be analyzed independently of
one another.

The best way to analyze the duration of the rulemaking process is
likely some form of duration model (the specific form depending on as-
sumptions about the dependent and explanatory variables), where transi-
tions can be treated as time-varying covariates as needed."™ Most other

136 This Article does not explore in any depth the plausibility of various explanations for this inter-

esting difference.

B7 Gersen & O’Connell, supra note 48, at 945, 988.

138 An earlier article on the duration of rulemaking made several contestable modeling assumptions.
See Gersen & O’Connell, supra note 48, at 945—49. First, to analyze rulemaking duration, the article
used a Cox proportional hazards model, which assumes that the proportionality of hazards does not vary
over time. That assumption, however, does not hold for many of the explanatory variables. Second, the
article treated political transitions in a simple manner. To start, the transitions were used as explanatory
variables in the model about duration (roughly, thinking about transitions influencing duration), but the
relationship also works in the other direction. In addition, political transitions were treated as time in-
variant. We might think that a person’s risk of dying, given age and other invariant characteristics, is
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work on rulemaking duration is descriptive (in other words, averages)'”’ or
relies on ordinary least squares regression.'” The most sophisticated work
on rulemaking duration is by Yackee and Yackee.”' This Part builds on
that work by using more recent data and by focusing on transitions.

I estimate a Cox proportional hazards model for the approximately
12,225 completed rulemakings that were started between the Administra-
tions of Presidents Reagan and George W. Bush and that were reported in
the fall 1988 or later edition of the Unified Agenda when deadlines were
more reliably recorded and that have information for the explanatory vari-
ables. Agendas do report earlier actions, so many rulemakings under Presi-
dent Reagan are included in the section of the database analyzed here. The
Cox model is a type of duration or hazard model. As applied here, the
larger class of duration models basically estimates the rate at which rule-
making ends after time ¢ given that the rulemaking process has been in pro-
gress until time ¢.' The main question then becomes whether a particular
explanatory variable is linked to an increase in this rate (called the hazard
rate), which is the same question as whether the variable is correlated with a
shortening of the duration of the rulemaking process.'*

As applied here, the dependent variable in the primary Cox model is
the time it takes rulemakings to yield a final rule or action from the issuance
of the NPRM. Because uncompleted rulemakings could produce a final ac-
tion or could end in a withdrawal, these censored observations (i.e., where

different before and after a transplant. Similarly, the pace of rulemaking may vary before and after a
political transition. Finally, the earlier discussion of results suggested causal relationships for statisti-
cally significant variables. It is more precise to say these variables are linked or correlated in specific
ways with the dependent variable. In this Article, I address these concerns in ways that seem more in
keeping with the underlying data and restrictions on the statistical models used.

139 See, e.g., U.S. GOV'T ACCOUNTABILITY OFFICE, supra note 69, at 17-19; Johnson, supra note

69, at 784.
140 See, e.g., Shapiro, Ossification, supra note 69, at 18-21. Ordinary least squares regression al-
lows the prediction of negative duration. See WILLIAM H. GREENE, ECONOMETRIC ANALYSIS 937-38
(4th ed. 2000). By contrast, hazard models treat duration as a temporal dependent variable, which
avoids such a problematic prediction and permits the inclusion of censored observations. Id.

" yackee & Yackee, Ossified, supra note 67.

%2 See generally GREENE, supra note 140, at 937-51 (providing background on hazard models);

Janet M. Box-Steffensmeier & Bradford S. Jones, Time Is of the Essence: Event History Models in Po-
litical Science, 41 AM. J. POL. SCL 1414, 1417-21 (1997) (same); Bradley Efron, Logistic Regression,
Survival Analysis, and the Kaplan-Meier Curve, 83 J. AM. STAT. ASS’N 414 (1988) (same).
3 The Cox model is less restrictive than other hazard models, such as the exponential or Weibull
models because it does not impose a specific functional form (for example, increasing) on the baseline
hazard function. Box-Steffensmeier & Jones, supra note 142, at 1432-33. The Cox model does, how-
ever, assume that the proportionality of hazards—that the hazard functions of rulemakings with different
explanatory or covariate values differ only by a proportional factor—is constant over time. Id. at 1433.
This assumption can be tested for the explanatory variables used in the model and if violated largely cor-
rected. See Janet M. Box-Steffensmeier & Christopher J.W. Zorn, Duration Models and Proportional
Hazards in Political Science, 45 AM. J. POL. SCI. 972, 975-78 (2001); Yackee & Yackee, Ossified, su-
pranote 67, at 274-75.
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the final outcome is not recorded) are not included."* The model includes
several categories of explanatory variables or, as they are called in hazard
analysis, covariates.

Most relevant to this Article, the model includes covariates for two of
the major transitions discussed in this Article: presidential and judicial tran-
sitions.' With respect to presidential transitions, the model includes a co-
variate for the time remaining in the president’s term in which the NPRM
was issued.' It also includes a time-varying discrete covariate to indicate
the period of the rulemaking process that fell in the midnight quarter (No-
vember to January, roughly from the election that changes White House
control to inauguration of the next president).'” With respect to judicial
transitions, the model includes a dummy covariate as to whether the NPRM
was issued after the Supreme Court’s Mead decision in 2001. The earlier
Parts suggest that the midnight quarter should have a positive relationship
with the hazard rate (and hence a negative relationship with duration) and
that the Mead decision may have a negative relationship with the hazard
rate (and hence a positive relationship with duration) because agency pro-
cedures arguably have become more important for judicial deference. The
model also includes a covariate related to the political environment, a bi-
nary variable for whether there was divided government at the time the
NPRM was issued.

Finally, the model includes covariates connected to the type of agency
and type of rulemaking. There are binary variables for cabinet departments
and executive agencies.”® 1 also include the agency ideology variable
(which takes a value of 1 if the agency is conservative, 0 if it is neutral, and
-1 if it is liberal). There are also variables for whether there was a judicial
or statutory deadline present in the rulemaking and whether the rulemaking
affected the federal, state, local, or tribal governments.

14 1t would be possible to use the censored observations in a competing-risk Cox model where the
outcome could be either a rule or a withdrawal.

145 1 also ran an alternative model with two-chamber congressional transitions instead of presiden-
tial transitions.

146 Cf. Charles R. Shipan & Megan L. Shannon, Delaying Justice(s): A Duration Analysis of Su-
preme Court Confirmations, 47 AM. J. POL. SCL. 654, 664 (2003) (including a variable for the time re-
maining in the congressional session in a hazard model of the time taken to confirm Supreme Court
nominees). For an NPRM issued in the first term of a two-term presidency, this variable is the time be-
tween the end of the first term and the NPRM. The agency does not know in the first term whether the
president will be reelected. Using the time to the end of the administration, as realized, does not change
the results in any meaningful way.

147 1t could be argued that this variable is problematic in the same way that the time-invariant co-
variate for a presidential transition is problematic: in order to get to a midnight quarter, on average, the
rulemaking process has to have gone on longer. But the time-varying covariate is trying to capture the
effect on the hazard rate in that period.

148 Independent agencies are the dropped-agency type to which the other variables should be com-

pared.
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Table 1 presents the main results from the model."” Positive coeffi-

cients indicate shorter duration, whereas negative coefficients indicate
longer duration. I examined the model’s Schoenfeld residuals (which can
be plotted against time to test a key premise of the model) and determined
that a number of covariates violated the model’s proportionality assump-
tion. Following others, I corrected for this violation by including interac-
tion terms of the problematic variables with the natural logarithm of the
time of analysis.'" All of these interaction terms had negative coefficients
and were statistically significant, indicating that the connections between
the explanatory variables and durations are decreasing with time. Variables
that were corrected in this way are marked by a # sign in the table.

TABLE 1: COX REGRESSION OF DURATION OF COMPLETED FINAL ACTIONS
NPRMs Issued Between January 20, 1981, and January 19, 2009

Midnight Quarter 0.307"
(0.047)
Time Remaining in Term 0.000™"
(0.000)
Mead Decision# 4.048""
(1.014)
Divided Government -0.201™"
(0.030)
Cabinet Departmenti# 15.2917
(4.183)
Executive Agency 0.100
(0.398)

199 The analysis for any model presented or discussed in this and the subsequent section can be ob-

tained from the author upon request.
10 See supra note 143. 1 also divided the data into three sets—one for conservative agencies, one
for liberal agencies, and one for neutral agencies—and ran the model on each set. All of the results are
largely similar, except for the levels of government variables (which shift around in each set). In addi-
tion, for liberal agencies, executive agencies become significant and are linked to longer durations, and
for conservative agencies, the deadline variable just loses significance. In addition, I also employed
stratified estimation for several covariates—local government affected, federal government affected, and
agency ideology—so that the baseline hazard functions of those variables are allowed to vary while the
coefficients of the other variables are constrained to be equal across the strata. The results are mostly
similar, in terms of sign and significance, including those variables and interaction terms of those vari-
ables with analysis time.
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Agency Ideology# 0.241
(1.410)
Deadline# 2.638""
(0.623)
Federal Government Affected# 2.951™
(0.794)
State Government Affected -0.005
(0.058)
Local Government Affected# 2,661
(0.530)
Tribal Government Affected -0.083
(0.056)
Number of Observations 12,227
(observations dropped if no agency
ideology code available)

"p<0.01,"p<0.05"p<0.10

Robust Standard Errors: Clustering on agencies

Pseudo Likelihood Ratio: -94215.712

Wald: X°(18) =2593.83"""

The following interaction terms were included, where T is analysis time: Mead Decision*In(T),
Cabinet Department*In(T), Agency Ideology*In(T), Deadline*In(T), Federal Government
Affected*In(T), Local Government Affected*In(T). Coefficients (which were all negative
and, except for Agency Ideology*In(T), significant) are not reported here.

Coefficients are non-exponentiated coefficients.

As expected, the hazard rate increases in midnight quarters and in
rulemakings with deadlines (thus, shortening durations) and decreases when
the NPRM is issued during divided government (thereby lengthening dura-
tions). (Similar results obtain if midnight quarters before two-chamber
congressional transitions are included instead of midnight quarters related
to changes in the White House, except that divided government becomes
linked to shorter durations.) Interestingly, the hazard rate also increases if
the NPRM was issued after the Mead decision. It is unclear whether the
story is more about the court decision or about the pace of rulemaking un-
der President George W. Bush since the two are essentially equivalent in
the data. There also appears to be a negative relationship between duration
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and cabinet departments as well as between duration and rulemakings af-
fecting federal and local governments. The Mead decision, agency struc-
ture, and government-level results are largely the same in a model with two-
chamber congressional transitions instead of presidential transitions, except
the federal government affected variable flips sign (and is significant).

I hesitate to draw broad conclusions from this hazard analysis. There
are still problems with the proportionality assumption, even after including
interaction terms with analysis time. Some of the results are unstable; rela-
tively modest changes to the model can change them. One important vari-
able suggested by the descriptive statistics at the start of Part IV that is
missing is the significance of the rulemaking. When that variable is in-
cluded in an analysis of a subset of the data used in Table 1 (as significance
is not reliably recorded until the fall of 1995), and relevant interaction terms
to correct for non-proportionality are included, divided government at the
time of NRPM flips sign and is significant (so that rulemakings started in
divided government are linked to shorter durations), the cabinet department
variables loses significance, and the executive agency variable becomes
significant (so that rulemakings by executive agencies are connected to
shorter durations). There is, however, still a quickening in the rulemaking
process in the midnight quarter.

Whereas others have examined the duration of rulemaking in the con-
text of assessing the ossification of rulemaking,"" this Article has attempted
to consider the duration of rulemaking in the context of transitions. It tan-
gentially speaks to the ossification debate by showing that agencies do
manage to engage in a considerable amount of rulemaking, but it does not
genuinely consider how much more rulemaking agencies might be able to
conduct with fewer procedural constraints except to consider the Mead de-
cision. Unfortunately, the timing of the Mead decision in the first year of
President George W. Bush’s Administration presents considerable obstacles
in drawing conclusions about that decision. Even with political transitions,
the task is difficult because transitions are more likely with longer rulemak-
ing.

V. RULEMAKING WITHDRAWALS

This Part systematically explores the connection between political
transitions and withdrawals of proposed rules illustrated by Figures 10 to
12. To do so, it uses a parsimonious probit model, which is a common re-
gression model to estimate a binary response by a maximum likelihood pro-
cedure, to analyze all rulemakings reported in the Unified Agenda between
the fall 1988 and spring 2010 editions that started with an NPRM and that

B! yackee & Yackee, Ossified, supra note 67.
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ended either in a completed final action or withdrawal.'” The binary out-
come—final action or withdrawal—is therefore the dependent variable in
the model.

Out of 15,510 such rulemakings, 1603—more than 10%—ended in
withdrawals. The model includes two primary explanatory variables to cap-
ture presidential and congressional transitions. The presidential change
variable marks all rulemaking processes that started under one administra-
tion and resulted in a complete rule or withdrawal under a different admini-
stration.”® The congressional change variable targets only the big (i.e.,
dual-chamber) congressional shifts, in 1995 and 2007, and captures regula-
tory actions that commenced before one of those shifts and that ended (one
way or the other) afterward.' My hypothesis is that actions are more likely

12 Because deadlines, one of the explanatory variables analyzed in this Part, were not reliably re-

ported until the fall 1988 Unified Agenda, a subset of the database is used for the regression model.
Agendas do cover earlier actions, so many rulemakings under President Reagan are included in the sec-
tion of the database analyzed here. From the fall 1988 to the spring 2010 Unified Agendas, there are
18,127 RINs that reported an NPRM with an actual date. Of those, 15,510 had a final action or with-
drawal with an actual date also reported. Consequently, close to 2500 RINs are excluded from the
analysis. If these RINs are correlated with particular variables, we should be worried about the validity
of the results. Some of the excluded RINs are NPRMs from recent years. Because the rulemaking proc-
ess takes considerable time to complete (or to lead to a withdrawal), the timing of those NPRMs ex-
plains why those RINs do not have a reported final action or withdrawal. Assuming that the explanatory
variables are not correlated in different ways with the final expected outcome for recent NPRM:s than for
NPRMs in earlier periods, the exclusion of those RINs should not bias the results. Some of the excluded
RINs are NPRMs that did come to resolution, but that resolution was not a final rule or withdrawal or
was not coded as a final rule or withdrawal. As for the first, an RIN might have an NPRM but then end
up being combined with another RIN. That action is coded in the Unified Agenda, but because it is not
a final action or withdrawal, such an RIN would be dropped here. As for the second, some agencies
have reported final actions (completions or withdrawals) in an “other” action category in the Unified
Agenda; these outcomes if coded as “other” actions are not included here if reported in a 2003 or earlier
edition of the Unified Agenda. See O’CONNELL, supra note *, at 984. More of these final actions are
captured if reported in a 2004 or later edition of the Unified Agenda. To the extent that the miscoding
affects final rules and withdrawn rules similarly, the analysis should not be undermined in any funda-
mental way, but more research needs to be done on these “other” actions. Finally, some of the excluded
RINSs are abandoned actions. In other words, they should be coded as withdrawals, but the agency never
officially reported the suspension to the Agenda perhaps because the agency did not want to make the
suspension permanent. This means that a higher percentage of actions started with an NPRM should be
considered to have ended in withdrawal. So long as these abandoned in practice (but not abandoned in
the Unified Agenda and hence in the coded data), NPRMs are not too numerous or are not correlated in
conflicting directions with reported withdrawals, the analysis here should only understate the correlation
between certain explanatory variables and withdrawn regulations. Cf. Yackee & Yackee, Testing, supra
note 69, at 142 (“[I]n many cases [interior] agencies fail to issue notice [in the Federal Register] that a
rulemaking has been abandoned . . . .”). Future research should employ a censored competing risk Cox
proportional hazards model to deal with this missing information.

133 1 ran models with a presidential change variable that covered only a change of party (i.e., that
excluded the transition from President Reagan to President George H.W. Bush). The coefficient on the
presidential change increases slightly (making a withdrawal more likely), but the results do not change
in any meaningful way.

13 Because new Congresses start on January 3 (and not January 20, like new presidents), I used
calendar years to calculate the congressional change variable.
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to end in withdrawal if control of the White House or both houses of Con-
gress changes after rulemaking has begun.

The model also includes several other explanatory variables. First,
some regulatory actions face statutory or judicial deadlines for their com-
mencement or completion.'” The deadline variable indicates whether the
rulemaking process had any kind of deadline imposed on it. A process with
a deadline presumably is more likely to be completed than to be withdrawn
as the deadline indicates that Congress or the courts care more about that
regulatory process than one without a deadline, all else being equal.

Second, certain types of agencies may be more susceptible to political
pressure. The independent agency variable marks all rulemakings by inde-
pendent regulatory commissions and boards. As compared to cabinet de-
partments and executive agencies, these agencies face less explicit oversight
from the White House. Specifically, their leaders are appointed to fixed
terms and thus can be fired only for cause by the President (unlike leaders
of cabinet departments and executive agencies who generally serve at will
and thus can be fired for any reason by the President).”® In addition, only
cabinet departments and executive agencies must get OIRA approval before
publishing a proposed or final rule in the Federal Register.”’ Independent
agencies are afforded greater latitude in rulemaking decisions and only have
to submit their regulatory plans to OIRA on an annual basis; there is no re-
quirement that they get prior approval before engaging in regulatory activ-
ity'158

By contrast, independent agencies may confront more pressure from
Congress than cabinet departments and executive agencies. Specifically,
independent agencies have less protection from the White House in their in-
teractions with Congress."” On the other hand, independent agencies are

155
156

Gersen & O’Connell, supra note 48.

Marshall J. Breger & Gary J. Edles, Established by Practice: The Theory and Operation of In-
dependent Federal Agencies, 52 ADMIN. L. REV. 1111, 1141-44 (2000) (discussing the scope of the re-
moval power). Compare Humphrey’s Ex’r v. United States, 295 U.S. 602, 631-32 (1935), with Myers
v. United States, 272 U.S. 52, 134 (1926).

157 See supra note 17, at 900 n.26.

158 Exec. Order No. 12,866, supra note 5, § 4(c) (defining “agency” to include independent regula-
tory commissions only for the regulatory plan mandate).

1% See FCC v. Fox Television Stations, Inc., 129 S. Ct. 1800, 1815 (2009) (“The independent agen-
cies are sheltered not from politics but from the President, and it has often been observed that their free-
dom from presidential oversight (and protection) has simply been replaced by increased subservience to
congressional direction.”); Peter L. Strauss, The Place of Agencies in Government: Separation of Pow-
ers and the Fourth Branch, 84 COLUM. L. REV. 573, 592 (1984) (“[A]s a former FTC Chairman recently
remarked, the independent agencies ‘have no lifeline to the White House. [They] are naked before Con-
gress, without protection there,” because of the President’s choice not to risk the political cost that asser-
tion of his interest would entail.” (quoting Calvin Collier, Chairman, Fed. Trade Comm’n, Remarks to
the Assembly of the Administrative Conference of the United States (Dec. 15, 1983))); Barry R. Wein-
gast & Mark J. Moran, Bureaucratic Discretion or Congressional Control? Regulatory Policymaking by
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designed to be more independent of all political influence than are cabinet
departments and executive agencies.'®

Third, major judicial transitions may make it easier or harder for agen-
cies to finish rulemakings if they impose additional procedural or substan-
tive benefits or costs on agencies. The Mead variable indicates rulemakings
that were started after the Supreme Court’s decision in United States v.
Mead Corp."" That decision made notice-and-comment procedures more
attractive compared to more informal agency decisions as rulemakings that
employ such procedures are typically guaranteed to receive Chevron defer-
ence for ambiguous statutory interpretations, whereas rules issued more in-
formally may only receive a lesser measure of Skidmore “respect”
according to their persuasiveness.'” But such procedures are more costly
than more informal decisionmaking. The Mead decision may initially have
encouraged agencies to start notice-and-comment procedures but then agen-
cies may also have later abandoned those procedures if the costs turned out
to be larger than the expected benefits. Finally, because so many withdraw-
als in 1995 were made by the IRS, that agency was excluded from the
analysis.'®

Table 2 presents the results from this model. The coefficients are re-
ported as marginal effects. Standard errors are clustered at the individual

the Federal Trade Commission, 91 J. POL. ECON. 765, 792 (1983) (“[TThe FTC [an independent agency]
is remarkably sensitive to changes in the composition of its oversight subcommittee and in its budget.”).
1% See Keith S. Brown & Adam Candeub, Independent Agencies and the Unitary Executive: An
Empirical Critique 1 (Mich. State Univ. Coll. of Law, Legal Studies Research Paper No. 06-04, 2008),
available at http://ssr.com/abstract=1100125 (concluding that FCC commissioners “pursue individual
agenda[s], not the President’s or Congress’s as an institution”). But see David Hedge & Renee J. John-
son, The Plot That Failed: The Republican Revolution and Congressional Control of the Bureaucracy,
12 J. PUB. ADMIN. RES. & THEORY 333, 342-46 (2002) (showing that the EEOC and NRC reduced
regulation immediately after the Republicans took control of Congress in 1995 but that regulatory ac-
tions increased several years later); Daniel E. Ho, Congressional Agency Control: The Impact of Statu-
tory Partisan Requirements on Regulation 1 (Feb. 12, 2007), (unpublished manuscript), available at
http://dho.stanford.edu/research/partisan.pdf (determining that congressional “partisan requirements [on
the appointment of FCC commissioners] may have considerable effects on substantive policy out-
comes”).

11 533 U.S. 218 (2001).

162 See O’CONNELL, supra note *, at 917—18; Matthew C. Stephenson, The Strategic Substitution

Effect: Textual Plausibility, Procedural Formality, and Judicial Review of Agency Statutory Interpreta-
tions, 120 HARV. L. REV. 528, 529 (2006) (“[F]rom the perspective of an agency subject to judicial re-
view, textual plausibility and procedural formality function as strategic substitutes: greater procedural
formality will be associated with less textual plausibility, and vice versa.”).
18 An alternative would have been to include the IRS as a dummy variable. Doing so, however,
would prevent clustering the standard errors on agencies, which is needed because observations from the
same agency are not always independent. Thus, I chose to drop the IRS observations and use clustering
to deal with nonindependence in the standard errors. The results are largely similar in a model including
only rulemaking processes from the IRS except that the deadlines variable loses significance in the IRS-
only model.
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agency level in case observations for a particular agency are not independ-
ent.

TABLE 2: MARGINAL EFFECTS FROM PROBIT MODEL
Dependent Variable Is Final Outcome (1 for Withdrawal, 0 for Final Rule)

Change in White House 0.138™
(0.010)
Change in Congress (both chambers) | 0.149™"
(0.019)
Deadline -0.039"
(0.005)
Cabinet Department or Executive 0.004
Agency (0.021)
Mead Decision -0.019
(0.010)
Number of Observations 14468
(observations dropped if no agency
ideology code available)

"p<0.01, "p <0.05, p <0.10, two-tailed tests used
Robust standard errors: Clustering on agencies
Pseudo Likelihood Ratio: -4183.7281
Predicted Withdrawals (variables held at their means) [Actual Withdrawals in data]: 8.03%
[9.96%]
Wald: X°(5) = 701.11%**

Rulemakings that go through a presidential or congressional transition
are 14% or 15%, respectively, more likely to end in withdrawal instead of
completion. By contrast, rulemakings with a statutory or judicial deadline
are 4% less likely to end in withdrawal. Rulemakings started after the
Mead decision are 2% less likely to be withdrawn. There seems to be no
relationship between the independence of the agency and the likelihood of a
rulemaking not being completed.

These results suggest several conclusions. First, these are mostly small
substantive effects, except for the political transitions. Statistical signifi-
cance and substantive significance are two different metrics by which to
consider regression results. To be certain, without statistical significance,
coefficients are largely meaningless. On the other hand, statistically sig-
nificant results are not necessarily substantively meaningful results. Even
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assuming the deadline result is not an artifact of the large sample size, its
magnitude is small. It may seem that the coefficients on the political transi-
tion variables are also quite small. Take the presidential change variable:
the results indicate that if everything else is held constant but a rulemaking
goes from being one without a presidential transition to one with a presi-
dential transition, it is 14% more likely to end up being withdrawn. That is,
however, arguably a meaningful result.

Second, this model is extremely parsimonious. It includes only major
congressional transitions. [ also ran models with a variable for one-
chamber changes.' The results mostly remain unchanged.'® It does not
include interactions between the structural type of agency and the type of
political transition. As suggested above, independent agencies might react
more to congressional transitions than they do to presidential transitions. I
ran models with these interaction variables. Those variables are not signifi-
cant, and the results are not changed in any meaningful way. The model
presented does not include time dummies, as several would be highly corre-
lated with other variables. I did run models with a time trend for the year in
which the NPRM was issued. The results change very little.'®

Finally, the model does not distinguish between significant and other
rulemakings because the Unified Agenda did not start to reliably report the
significance of rulemakings until the fall of 1995. I ran models on the
1995-2010 data and included a variable for significance. As with the inter-
action terms, that variable (for significance) is not statistically significant,
and the other relationships are unchanged.'” There are, of course, other
things to test, for example, the interaction of the ideology of the agency and
particular political transitions. In other words, do liberal agencies react dif-
ferently than conservative agencies when power shifts from the left to the
right, or in the other direction?

In sum, the model and alternative formulations discussed in the notes'®
provide support for all of the political transition stories pertaining to with-

1% 1 ran the following alternative models: one including a variable for two-chamber changes and a
variable for one-chamber changes (using 1981, 1987, and 2001), and one including a variable for two-
chamber changes and a variable for one-chamber changes (using 1981 and 1987, but not 2001). In May
2001, Senator Jeffords, an Independent, decided to caucus with the Democrats; that action gave Democ-
rats bare control of the chamber. See supra note 38.

195 The addition of one-chamber changes as a variable in the model depresses the coefficient on the
presidential change variable (understandably as two of the transitions, 1981 and 2001, are counted as
presidential and congressional transitions in such a model) and increases slightly the coefficient on the
two-chamber congressional transition variable. The addition changes the results in Table 2 in one other
significant way. The coefficient for the Mead decision loses its significance when either one-chamber
change variable (including or excluding 2001) is included.

1% The cocfficient for the Mead decision loses its significance when a variable marking the year of
the NPRM is included.

17 The level of significance of the Mead decision variable does improve so that the p-value is less
than 0.05.

18 See supra note 164.
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drawals. A rule that is started but not finished before a change in control of
the White House or Congress is more likely not to be completed after that
change than if that change had not occurred. The Mead decision does not
seem to have a stable correlation with final outcome. Such empirical reali-
ties pose potentially interesting questions for administrative law doctrine.
Specifically, courts, which now generally ignore political transitions in re-
viewing withdrawals,'” might want to consider them more explicitly in
their review. These and other implications are taken up to varying degrees
in the Conclusion.

IMPLICATIONS AND CONCLUSION

The primary aim of this Article is to describe major elements of the
rulemaking process and to suggest potential consequences of presidential
and congressional transitions for that process. The idea that political transi-
tions shape the agency rulemaking process is not a new one. There has
been, however, scant empirical evaluation of such transitions for the initia-
tion and completion of rules, particularly across several administrations and
broken down over a range of agencies. In addition, there has been almost
no analysis of the withdrawal of proposed rules after political transitions
and, other than my own previous work, no examination of withdrawals after
congressional transitions. This Article helps to fill both those gaps.

Traditionally, after noting particular empirical realities, legal scholar-
ship turns to considering the implications of these realities for doctrine and
to suggesting proposals for reform. I largely abandon this traditional turn
but for different reasons in each case. As for legal implications, prior work
has already covered the most relevant possibilities. Two general points
emerge from that work. First, current doctrine does not explicitly incorpo-
rate empirical realities about rulemaking and political transitions. Indeed,
courts rarely acknowledge, except in passing, political transitions in review-
ing agency action."”” Relatedly, agencies generally do not discuss how po-
litical transitions shape their regulatory decisions.'”

Second, although these empirical realities about rulemaking and transi-
tions typically can fit—sometimes comfortably, sometimes more fitfully—

1% See Gersen & O’Connell, supra note 23, at 1195-96 (noting that courts “do not . . . address the

elephant in the room when it comes to agency withdrawals: political transitions”); Kathryn A. Watts,
Proposing a Place for Politics in Arbitrary and Capricious Review, 119 YALE L.J. 2, 7 (2009) (“Judicial
review of agency action is . .. technocratic in focus.”). But see, e.g., Bonnichsen v. United States,
217 F. Supp. 2d 1116, 1125 (D. Or. 2002) (remarking, but not relying on, the fact that the Army Corps
of Engineers “t[ook] advantage of a brief congressional recess” to announce its decision to bury a site

with dirt and rubble where human remains had been discovered).
170

171

See supra note 169.

See Nina A. Mendelson, Disclosing “Political” Oversight of Agency Decision Making,
108 MICH. L. REV. 1127, 1127, 1146-59 (2010) (“[P]residential supervision of agency rulemak-
ing . .. appears to be both significant and opaque.”); Watts, supra note 169, at 14-29 (demonstrating
agencies’ reluctance to discuss politics in explaining their decisions).
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into conventional administrative law topics as a matter of theory, their in-
clusion does not seem imminent as a matter of practice. For example, con-
gressional involvement in the rulemaking process through elections and
deadlines could function as a substitute for limits on congressional delega-
tion to agencies in the first place. Because the nondelegation doctrine has
no real bite, this back-end control may help in making agency action appear
more legitimate from a delegation perspective.'”” More generally, the em-
pirical work highlights the role of Congress, which is often the neglected
branch in administrative law outside of delegation.'”

Additionally, political shifts in the rulemaking process could influence
the level of deference courts accord agency actions. At the most general
level, courts tend to use one of two theories of agencies to justify deference
to agency decisions. The first theory is one of political accountability—in
other words, courts defer because agencies are more accountable to the pub-
lic than courts are.'™ The second theory is one of expertise—specifically,
courts defer because agencies are more expert than courts are in most regu-
latory areas.'” The empirical results support both theories to some degree.
The connection between political transitions and rulemaking, particularly
for nonindependent agencies, contributes to a political accountability theory
of judicial deference. The relative stability of rulemaking activities by in-
dependent agencies (as compared to nonindependent agencies) augments
the expertise theory."’® More specifically, the timing of an agency deci-
sion—for instance, a completion of a regulation right before a president
leaves office or a withdrawal of a proposed rule immediately after a new
president comes into office—may suggest that the action is “arbitrary and

172 See Jack M. Beermann, Congressional Administration, 43 SAN DIEGO L. REV. 61, 145-48

(2006); O’CONNELL, supra note *, at 975-78.

13 See O’CONNELL, supra note *, at 967-71. Some scholars, of course, have addressed the role of
congressional influence on agency action. See Beermann, supra note 172, at 69—144; J.R. DeShazo &
Jody Freeman, Public Agencies as Lobbyists, 105 COLUM. L. REV. 2217, 2241-43 (2005); J.R. DeShazo
& Jody Freeman, The Congressional Competition to Control Delegated Power, 81 TEX. L. REV. 1443,
1466-87 (2003); Neal E. Devins, Regulation of Government Agencies Through Limitation Riders,
1987 DUKE L.J. 456, 456-71; Gersen & O’Connell, supra note 48, at 937-49; Richard J. Lazarus, The
Neglected Question of Congressional Oversight of EPA: Quis Custodiet Ipsos Custodes (Who Shall
Watch the Watchers Themselves)?, 54 LAW & CONTEMP. PROBS. 205, 206-26 (1991).

1" See Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 865-66 (1984)
(“While agencies are not directly accountable to the people, the Chief Executive is, and it is entirely ap-
propriate for this political branch of the Government to make such policy choices—resolving the com-
peting interests which Congress itself either inadvertently did not resolve, or intentionally left to be
resolved by the agency charged with the administration of the statute in light of everyday realities.”).

15 See Skidmore v. Swift & Co., 323 U.S. 134, 137-38 (1944) (“Pursuit of [the agency official’s]
duties has accumulated a considerable experience in the problems of ascertaining working time in em-
ployments involving periods of inactivity and a knowledge of the customs prevailing in reference to
their solution.”).

176 Cf. O’CONNELL, supra note *, at 978-81 (suggesting that stability in rulemaking may suggest
lack of political influence and dominance of technical expertise, which could justify deference under
Skidmore’s reasoning).
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capricious” under the APA."” Alternatively, the timing of the action—for
example, to meet a deadline—may make it harder for a court to strike it
down on such grounds.'”®

In addition to detailing legal implications, traditional legal scholarship
tends to propose reforms targeted at changing the discussed empirical
claims. Such normative explorations, if worthwhile, need two components
that are missing here. First, it needs to be clear that current practices must
be changed. It is tempting to conclude that midnight and crack-of-dawn
regulatory activity is untoward in some way.'” But it is not clear, on effi-
ciency or democratic legitimacy grounds, that curtailing the influence of po-
litical transitions on rulemaking is desirable." Additionally, reforms create
costs as well. For instance, to the extent that regulations are more pro-
regulatory than deregulatory,”' a ban on midnight regulations likely would
decrease the scope of federal controls over public health and the environ-
ment. That may strike some as a benefit, of course. Moreover, if agencies
had to promulgate rules more than sixty days before inauguration, those
rules would be much harder to undo since they would have all taken effect
before the new president takes office.

Second, even assuming that change is needed, proposed reforms need
to be feasible—as a matter of politics and practice. Presidents want neither
to curtail their ability to regulate within their administrations nor to make it
easier for their successors to undo their regulatory policies when they leave
office. Specifically, many politicians and commentators advocate a ban on
midnight regulations."™ These calls can come from either conservatives or

177
178
179

See Gersen & O’Connell, supra note 23, at 1201-02.

See Gersen & O’Connell, supra note 48, at 962.

See, e.g., Jay Cochran, Clinton’s ‘Cinderellas’ Face Regulatory Midnight, USA TODAY, Dec.
13,2000, at 17A (“Respect for the law erodes when it changes for no other apparent reason than the fact
that an administration’s drop-dead date draws near.”); Al Kamen, Placing Pryor Restraint on Republi-
cans; Democratic Senator Warns Officials Against Transition Hanky-Panky, WASH. POST, Nov. 5,
1992, at A21 (“Pryor said, ‘It would be unfortunate if the transition period is used to push through regu-
lations which otherwise would not have been proposed or issued.’”); Murray Weidenbaum, Hold Those
Midnight Rules, CHRISTIAN SCI. MONITOR, Jan. 17, 2001, at 11 (“[I]n the fine print we learn that steps
were taken to ‘streamline’ and otherwise speed up the process by which these proposals are vetted by
the various federal agencies and disputes between them resolved.”); Linda Sanchez, Push Back Against
the Dead Hand of a Lame Duck, ROLL CALL (Dec. 8, 2008), http://www.rollcall.com/issues/54_62/}
30594-1.html.

180 See Beermann, supra note 28, at 952-53, 1005; Mendelson, supra note 28, at 603, 616—63;
O’CONNELL, supra note *, at 915-16, 971-75.

1Bl See O’CONNELL, supra note *, at 974.

82 See, e.g., H.R. 34, 111th Cong. (2009); S. 8, 111th Cong. (2009); H.R. 7296, 110th Cong.
(2008); Beermann, supra note 28, at 1004—-05 (noting several possibilities for restricting late-term ac-
tion); Jack M. Beermann, Combating Midnight Regulation, 103 Nw. U. L. REV. COLLOQUY 352 (2009),
http://www.law.northwestern.edu/lawreview/colloquy/2009/9/LRCol12009n9Beermann.pdf (discussing
one proposal that would have suspended the effective date of rules in the final ninety days of an admini-
stration until at least ninety days into the new administration). Cf. Adrian Vermeule, The Constitutional
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liberals depending on the outgoing president.'¥ Banning the practice by
amending the APA, for example, almost certainly will not happen." There
are obstacles in practice as well. Take the ban on midnight regulations.
Even if the ban were politically feasible, it would not accomplish much. In-
stead of trying to push out regulations by January 20, agencies would in-
stead work to enact rules before the new deadline. Midnight would simply
become 11 p.m."™ Agencies could still engage in rushed decisionmaking
and the like. Alternatively, agencies might try to avoid the restrictions on
rulemaking entirely by implementing policies through adjudication or other
means.'*

Consequently, instead of the traditional turn to doctrine and reform,
this Article concludes with something a bit more unusual. It examines the
implications of the empirical work for politicians. Specifically, it suggests
effective strategies for outgoing and incoming presidents, assuming that
these presidents care about advancing their policy preferences."” The
strategies for outgoing presidents are simple. Most critically, outgoing
presidents can make their policies harder to overturn. First, they can finish
the rules they propose. A rule promulgated by prior notice and comment
can generally be rescinded only by notice-and-comment procedures.™ A
rule that has been proposed but not finished can be withdrawn without no-
tice and comment. Such withdrawals are not easily reviewable by courts.'®

Second, outgoing presidents can finish rules early enough that the rules
become effective before the presidents leave office. Most rules take effect
after thirty days."” Major rules have sixty-day waiting periods.”" As dis-

Law of Congressional Procedure, 71 U. CHL L. REV. 361, 434-36 (2004) (explaining that several state
constitutions prohibit legislators from introducing bills in the final days of the legislatures’ sessions).

183 See, e.g., Cochran, supra note 179 (from the right); Kamen, supra note 179 (from the left); Wei-
denbaum, supra note 179 (from the right); Sanchez, supra note 179 (from the left).

184 Cf. Beermann, supra note 28, at 1006 (noting potential constitutional problems with any attempt
by Congress to restrict the exercise of executive power).

185 O’CONNELL, supra note *, at 974.

186 77

187 Many of these strategies can be modified for outgoing and incoming Congresses.

188 See Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 41 (1983) (ex-

plaining that “rescission or modification of an occupant-protection standard is subject to” arbitrary and
capricious review).
1 There are some exceptions. See Gersen & O’Connell, supra note 23, at 1188-89 (“First, if the
relevant statutory scheme expressly contemplates the withdrawal of a proposed regulatory action in par-
ticular circumstances, courts will typically review the withdrawal.... Second, even if the statutory
scheme does not explicitly contemplate the withdrawal of proposed regulations, courts will often review
agency decisions to abandon proposed action if the applicable statute imposes mandatory obligations on
the agency to act.”).

5 us.c. § 553(d) (2006) (“The required publication or service of a substantive rule shall be
made not less than 30 days before its effective date, except—(1) a substantive rule which grants or rec-
ognizes an exemption or relieves a restriction; (2) interpretative rules and statements of policy; or (3) as
otherwise provided by the agency for good cause found and published with the rule.”).
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cussed in more detail below, if a rule has been enacted but has not yet taken
effect, it can often be suspended, at least for brief periods, during which
time a new administration can work to rescind it. Here, truly last-minute
regulations are less appealing not because they suggest illegitimacy but
rather because they are easier to overturn. The delay in effectiveness is not
sufficiently long, however, to force outgoing (or potentially outgoing) ad-
ministrations to enact regulations before the November election in order for
them to take effect before inauguration. In many ways, President George
W. Bush was extremely successful in performing these strategies at the end
of his Administration. His Chief of Staff set deadlines for the completion
of rules that ensured, if followed, that the rules would take effect before
Bush left office.'”

The strategies for incoming presidents are more complex. First, new
presidents can undo undesirable regulatory actions of the previous admini-
stration. Second, new presidents can formulate their own regulatory agen-
das.'” I will discuss each in turn.

To start, there are some simple legal actions incoming presidents can
take if they want to counter midnight and other regulatory actions by the
preceding president. As all recent presidents have done, they can order
agencies to withdraw final rules sent to the Federal Register in the final
days of an outgoing administration (and to get permission from the new
administration before sending any new rules for publication). To comply
with existing law and court orders as well as to permit truly necessary ac-
tion, exceptions should be made for statutory and judicial deadlines and for
measures necessary for public health and safety. As has been done in the
past, agencies can seek permission from OIRA to not withdraw particular
actions that fall in these categories.'™ To avoid potential constitutional con-
cerns, the directive should not apply to independent agencies, such as the
FCC, because of their greater legal protections. Presidents, of course, can
ask such agencies to comply voluntarily, as President George W. Bush
did."””

s us.c. § 801(a)(3) (2006) (“A major rule relating to a report submitted under paragraph (1)

shall take effect on the latest of—(A) the later of the date occurring 60 days after the date on which—(i)
the Congress receives the report submitted under paragraph (1); or (ii) the rule is published in the Fed-

eral Register, if so published . . . .”).
192

193

See supra notes 117-18 and accompanying text.

I have previously discussed these strategies in an online report. See O’CONNELL, supra note *,
at11-15.

194 See, e.g., Card Memo, supra note 8, at 7702 (“With respect to regulations that have been sent to
the OFR but not published in the Federal Register, withdraw them from OFR for review and approval as
described in paragraph 1, subject to exception as described in paragraph 1. This withdrawal must be
conducted consistent with the OFR procedures.”).

%5 1 (“Finally, in the interest of sound regulatory practice and the avoidance of costly, burden-
some, or unnecessary regulation, independent agencies are encouraged to participate voluntarily in this

review.”).
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New presidents can also order agencies to suspend—for a limited pe-
riod—the effective dates of final regulations that have not taken effect and
to offer a short defense for each suspension. Because regulations generally
do not take effect until thirty or sixty days (depending on their significance)
after they are published in the Federal Register, rules finalized at the very
end of an administration will not be in effect when a new president takes of-
fice. During the suspension period, the new administration can assess
whether the rule should be implemented, modified, or rescinded.

The suspension of a rule’s effective date does raise some legal issues.
The suspension often counts as a final agency action, and thus is typically
reviewable in court under the APA if the challenger has standing to sue.'”
Although courts are typically deferential in reviewing agency action,"” they
have stuck down some suspensions of final rules."” Limiting the suspen-
sion to anywhere from 90 to 120 days, during which time an agency can
then engage in notice-and-comment procedures to undo the rule, and pro-
viding a short explanation for the suspension will make judicial deference
more likely, however. President Obama’s Administration engaged in such
a careful suspension process.”” In the worst case (thinking from the per-
spective of an incoming administration), an agency can also “unfreeze” the
suspension of an effective date in the face of a judicial challenge, making
any challenge to the suspension moot and thus unreviewable in court.””

New presidents can also coordinate with the Department of Justice to
settle lawsuits over specific midnight regulations so that new agency lead-
ers can revise those rules.* Practically speaking, a judicial decision strik-

196
197

See 5 U.S.C. § 704 (2006).
See 5 U.S.C. § 706(2)(A) (reviewing most agency action under an “arbitrary and capricious”
standard).

1% Natural Res. Def. Council, Inc. v. Abraham, 355 F.3d 179, 204-06 (2d Cir. 2004) (holding that
the Department of Energy’s suspension of the effective date of prior regulation did not comply with the
APA’s requirements); Pub. Citizen v. Steed, 733 F.2d 93, 105 (D.C. Cir. 1984) (holding that the Na-
tional Highway Traffic Safety Administration’s indefinite suspension of treadwear grading requirements
did not comply with the APA); Natural Res. Def. Council, Inc. v. EPA, 683 F.2d 752, 760-62 (3d Cir.
1982) (scrutinizing the EPA’s indefinite postponement of amendments to pollution regulations for com-
pliance with the APA’s procedural requirements); Council of S. Mountains, Inc. v. Donovan, 653 F.2d
573, 580-83 (D.C. Cir. 1981) (reviewing the Department of Labor’s postponement of implementation of
mine safety regulations under the APA).

199" See Emanuel Memo, supra note 1; Memorandum from Peter R. Orszag, Dir., Office of Mgmt. &
Budget, to Heads and Acting Heads of Executive Departments and Agencies 2 (Jan. 21, 2009) [hereinaf-
ter Orszag Memo], available at http://www.ombwatch.org/files/regs/PDFs/OrszagMemo09-08.pdf (in-
structing agencies that in order to “extend” the effective date of a regulation, they must “promptly
provide a 30-day notice-and-comment period, seeking public comment about both [the] contemplated
extension of the effective date and the rule in question” among other items); supra text accompanying

note 1.
200

201

See Beermann, supra note 28, at 984 n.122, 993.

This is different than not defending a regulation in court. The Obama Administration instructed
agencies to consider that possibility in particular circumstances. Orszag Memo, supra note 199, at 2
(“In special cases, and only upon further consultation with [Office of Legal Counsel] and OIRA, you
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ing down a rule often has a similar effect to an agency repealing a regula-
tion through the rulemaking process. If individuals or groups harmed by a
midnight regulation challenge its substance or its rulemaking process in
federal court, new agency leaders can agree not to enforce that regulation
and to start proceedings to rescind or modify it.”* For instance, in June
2001, the Department of the Interior under new Secretary Norton settled a
challenge brought by snowmobile makers to a midnight regulation enacted
at the end of the Clinton Administration barring snowmobiles in Yellow-
stone National Park. The settlement, which had to be approved by the dis-
trict court judge, required the National Park Service to reassess the
environmental impact of snowmobiles in the park.*”

Finally, the White House and Congress can use the Congressional Re-
view Act (CRA), which establishes a fast-track legislative process, to repeal
undesirable midnight regulations that have already taken effect.” Like a
court striking down a rule, congressional invalidation of a rule under the
CRA can substitute for the lengthy process of rescinding a regulation by no-
tice and comment. The CRA sets somewhat technical limits on the use of
its fast-track procedure, which depend on when the House of Representa-
tives and the Senate adjourn their annual sessions and on how many days
they meet before adjournment. For example, according to the Congres-
sional Research Service, any final rule submitted to Congress after May 14,
2008, likely could have been repealed by the new Congress under the
CRA.* Thus, the CRA provides a way to challenge some rules issued un-
der the previous administration that have already taken effect, making its

may consider the appropriateness of not defending a legally doubtful rule in the face of a judicial chal-
lenge.”).

202 See generally Rossi, supra note 28, at 103243 (examining “rulemaking settlements” by outgo-
ing and incoming presidential administrations).

203 R atharine Q. Seeyle, U.S. to Reassess Snowmobile Ban in a Park, N.Y. TIMES, June 30, 2001, at
A10; see also Rossi, supra note 28, at 1041. Both environmentalists and snowmobile makers saw the
additional review as a possible mechanism to undo the Clinton ban that was set to take effect in 2002.
See Seeyle, supra. As with suspensions of effective dates of midnight regulations, rulemaking settle-
ments also may be subject to judicial review at two points. First, the court decides whether to approve
the settlement. See Rossi, supra note 28, at 1044-45. Second, the court may be asked to assess the va-
lidity of the rule once it has been enacted. See id. at 1051. There seems, however, to be no significant
case law on the legitimacy of a rulemaking settlement itself. An agency can better protect itself from a
legal challenge by providing a rational justification for its decision to enter into a settlement barring the
enforcement and mandating the revision of a midnight regulation. See id. at 1040-43. Rulemaking set-
tlements may be less attractive to incoming administrations that are more pro-regulatory than the outgo-
ing administration. For instance, a settlement to not enforce a regulation that allows truck drivers to be
on the road for longer periods may not be attractive. In such a case, the incoming administration could
institute new notice-and-comment procedures to make a stricter rule but keep the problematic rule in
place while it did that.

M5 Us.C. §§ 801-808 (2006). The CRA is considered fast-track legislation because it gets
around the cloture rule in the Senate. See HALCHIN, supra note 103, at 6-8. Congress can, of course,
repeal almost any regulation at any time through the ordinary legislative process.

205 COPELAND, supra note 8, at 15.
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reach more extensive than the technique of suspending effective dates dis-
cussed previously. Nevertheless, since the CRA was enacted in 1996, Con-
gress has used it successfully only once, at the start of President George W.
Bush’s Administration to repeal the Occupational Safety and Health Ad-
ministration’s midnight ergonomics rule enacted before President Clinton
left the White House.” Despite many calls to use it at the start of the
Obama Administration, neither the new Administration nor Congress
seemed interested in using the CRA to counter the regulatory actions of the
outgoing Administration.*”’

The second broad strategy for incoming presidents involves the formu-
lation of a new regulatory agenda that could increase or decrease regulatory
demands. Although incoming presidents may want to repeal certain mid-
night regulations enacted by their predecessors, they focus entirely on such
efforts at their peril. They also can direct or pressure agency heads to im-
mediately establish new rulemaking objectives, consistent with their policy
priorities. The rulemaking process is not short.*® To get off the ground, the
White House (and Congress) need to agree on priorities with new agency
leaders. Then agency leaders can quickly move to establish new rulemak-
ing priorities, consistent with these objectives. The primary goal with this
strategy is to advance policy preferences of incoming presidents; to be sure,
the strategy has additional effects, including potentially decreasing the
amount of midnight regulation at the end of an administration.

This suggestion presumes that there are new agency leaders in place to
oversee the rulemaking process. Recent presidents have generally staffed
their cabinets and picked heads of other major agencies quickly.”” They
have taken much longer, however, to select officials for lower but still criti-
cal positions within the bureaucracy. For example, the Obama Administra-
tion still had only 64.4% of Senate-confirmed executive agency positions
filled after one year.” Vacancies in top agency positions may help explain

206
207

Id. at 13-15.
The nature of the transition—incoming congressional majorities and the White House being
from the same party and rules enacted by an outgoing administration of the opposing party—was the
most conducive to the CRA’s use since its adoption. See Charlie Savage, Democrats Look for Ways to
Undo Late Bush Administration Rules, N.Y. TIMES, Jan. 12, 2009, at A10.
28 See supra Part IV. As lengthy as these average durations are, they do not account for the time
needed to develop the NPRM.
299 1t took until late April to get all fifteen of President Obama’s cabinet secretaries in place. The
past five presidents—Jimmy Carter, Ronald Reagan, George H.W. Bush, Bill Clinton, and George W.
Bush—all finished the appointment process faster by at least a month. SEC’Y OF THE SENATE,
PRESIDENTIAL CABINET NOMINATIONS: PRESIDENT JIMMY CARTER THROUGH PRESIDENT GEORGE W.
BUSH, available at http://www.senate.gov/reference/resources/pdf/cabinettable.pdf; O’CONNELL, supra
note 101, at 22 n.3.

20 Gee O’CONNELL, supra note 101, at 2. The Reagan Administration had filled 86.4%; the George
H.W. Bush Administration had 80.1% in place; the Clinton Administration stood at 69.8%; and the
George W. Bush Administration had staffed 73.8% of the jobs. Id.
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why new administrations generally have started fewer, not more, rulemak-
ings in the first year than in later years.

Once regulatory priorities are established, the White House (and Con-
gress) can work with executive agency leaders to issue NPRMs and final
rules swiftly. The Office of Management and Budget must approve major
NPRMs (and final rules) from cabinet departments and executive agencies
before they can be published.”' This review process, in place since the
Reagan Administration, can be contentious.”> To get NPRMs issued more
quickly, OIRA could establish a separate, faster review track for rulemaking
proposals connected to important regulatory priorities of the administration.
OIRA also could work more actively with agencies prior to the official re-
view stage so that the review process goes more smoothly. Finally, OIRA
could prompt slower acting agencies for proposals.*"

Finally, on this strategy of formulating an affirmative regulatory (or
deregulatory) agenda, the White House (and Congress) can work with
agency leaders to determine which priorities can be achieved without prior
notice-and-comment procedures. In some cases, the president may be able
to issue an executive order in place of a regulation. In other cases, agencies
may be able to enact regulations without prior opportunity for comment as
direct final rules or interim final rules.”™* Such devices do, however, gener-
ate more litigation risks than traditional rulemaking because injured parties
often can challenge the agency’s choice to forgo prior notice and com-
ment.”"

21 Exec. Order No. 12,866, supra note 5, at 642; see also Exec. Order No. 13,422, supra note 5;

Exec. Order No. 12,291, 3 C.F.R. 127, 131-34 (1982), repealed by Exec. Order No. 12,866, supra note

5.

22 See KERWIN, supra note 68, at 226 (showing decreasing percentage of agency rules approved

without change from 1981 to 2001); Steven Croley, White House Review of Agency Rulemaking: An
Empirical Investigation, 70 U. CHL L. REV. 821, 848-49 (2003). For instance, in May 2007, the Na-
tional Oceanic and Atmospheric Administration submitted a proposal to limit the fishing of krill, an im-
portant food source for whales and other species in the Pacific Ocean. OIRA rejected (temporarily) the
proposed rule in October. See Letter from Susan E. Dudley, Adm’r, Office of Info. & Regulatory Af-
fairs, to John J. Sullivan, Gen. Counsel, U.S. Dep’t of Commerce (Oct. 30, 2007), available at
http://www.reginfo.gov/public/return/return_doc_20071030.pdf.

213 The last two Administrations have used explicit directives to agencies to encourage regulatory
action. See Nicholas Bagley & Richard L. Revesz, Centralized Oversight of the Regulatory State,
106 CoLUM. L. REV. 1260, 1277-80 (2006) (discussing the use of “prompt letters” by OIRA); Kagan,
supra note 51, at 2290-99.

214 U.S. GEN. ACCOUNTING OFFICE, FEDERAL RULEMAKING: AGENCIES OFTEN PUBLISHED FINAL
ACTIONS WITHOUT PROPOSED RULES 6—7 (1998); see supra Part I1I.A; see also Michael Asimow, Pub-
lic Participation in the Adoption of Temporary Tax Regulations, 44 TAX L. 343, 343-44 (1991) (exam-
ining the use of interim final rules in the Department of the Treasury); Lars Noah, Doubts About Direct
Final Rulemaking, 51 ADMIN. L. REV. 401, 401-02 (1999) (discussing the allure of direct final rulemak-
ing).
25 See Gersen & O’Connell, supra note 48, at 956-59 (discussing various cases in the presence of
statutory deadlines).
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In sum, there is a range of actions outgoing and incoming administra-
tions can take to improve their ability to advance particular policy prefer-
ences through regulation. To be clear, this Article does not take a stance on
whether any of these actions is desirable as a matter of social welfare or in
terms of democratic legitimacy. Rather, in some rough sense, the Article
provides political advice; by acknowledging the realities of political transi-
tions on regulatory actions, it contemplates politically feasible and politi-
cally attractive responses.

In addressing rulemaking cycles—crack-of-dawn responses to mid-
night regulations—this Article tries to fill some gaps in what we know
about rulemaking and transitions. More work, however, remains in each of
the three fields or audiences to which the Article is addressed: political sci-
ence, law, and politics. That research will further bring together political
science and law in considering a common and important form of policy-
making.
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