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I. INTRODUCTION

The normative content of international human rights law emphasizes the principles
of non-discrimination, equality, empowerment, participation, and accountability. This
paper considers the application of this framework to energy resources generally and
electricity service provision in particular. Part 11 briefly traces the historical evolution of
universal service obligations as an important attribute of market-oriented energy sector
reform, a characteristic particularly illustrated by contemporary regulatory developments
within the European Community (EC), to assess the extent to which the poor actually
benefit. Part I11 tracks the emergence of an individual interest in universal energy access
as a prominent element of the sustainable development agenda. The convergence of
these regulatory and policy discourses suggests a human rights orientation to electricity
access, the merits of which are evaluated in Part 1VV. The practical implications of
applying a human rights orientation are explored in Part V—with an emphasis on
ensuring equality between men and women. Part VI argues that the distinctive
contribution made by human rights to achieving universal energy access is not
unqualified, particularly in view of consequential environmental concerns. The article
nonethel ess concludes with a proposal for a General Comment as an essentia first step
toward recognizing a human right to electricity access.

[1. UNIVERSAL SERVICE ASAN OBJECTIVE OF ENERGY SECTOR REFORMS

The traditional approach of governments to monopolistic electricity provision
emphasized security of supply and sufficient capacity to cover demand at all times.*
However, it is aso true that governments have historically made little effort to improve
electricity access, particularly for the poor.> National energy policies instead focused
upon modern economic sectors (industry, transport, and urban infrastructure) to the
neglect of rural development. Development institutions such as the World Bank,
therefore, sought to provide financial and technical assistance to facilitate electricity
access within rural areas and secure the energy sources required for essential social

" Formerly BP Postdoctoral Fellow of the ESRC Centre for the Analysis of Risk and Regulation and of
the Law Department, London School of Economics and Political Science, Stephen Tully researches
contemporary issues of international human rights law including the responsibilities of private actors.
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services.® However, it also underestimated the complexity and time required for these
contributions to achieve lasting and equitable outcomes.*

Over time, the decline in public development financing for electricity sector
investment from such donor ingtitutions entailed greater national reliance upon private
sector investment; indeed, this was made an explicit condition for continued lending.®
The objective of improving electricity access for disadvantaged social groups was
effectively dropped in favor of improving energy sector efficiency.® It was also
anticipated that tendenciesto oversupply would be eliminated.” With financial viability
as the overriding concern, there was little political commitment at the national level to
promoting sustai nable devel opment through electricity sector reforms. It quickly became
evident that without conscientious governmental effort, market reforms would not
support greater access.®

Moreover, national governments believed that foreign direct investment would
provide the principal financial capital for constructing the necessary energy
infrastructure.® Increasing private sector participation was expected to improve consumer
choice in energy service provision, particularly for the poor.*® However, this
liberalization model “may not be the complete answer,” particularly where private
companies demonstrate little interest in expanding electricity suppliesto rural areas.*
Indeed, electricity expenditure could increase as a proportion of income, especially for
the poor, while consumption remains static.** Furthermore, falling electricity tariffs
typically have not matched productivity improvements, thereby implying that private
operators shared with governments some of the gains through rents and higher tax
revenue.™

More specifically, the social welfare objectives of electricity sector restructuring
included raising service quality, ensuring affordability, and widening access.™ Protecting

3 WORLD BANK, ENERGY AND DEVELOPMENT REPORT 2000: ENERGY SERVICES FOR THEWORLD'S
POOR (2000).

* See generally FERNANDO MANIBOG, ET AL ., POWER FOR DEVELOPMENT : A REVIEW OF THE WORLD
BAL\IK GROUP’S EXPERIENCE WITH PRIVATE PARTICIPATION IN THE ELECTRICITY SECTOR (2004).

Id. at 8.

® Penelope J. Brook & John Besant-Jones, Reaching the Poor in an Age of Energy Reform, in ENERGY
AND DEVELOPMENT REPORT 2000: ENERGY SERVICES FOR THE WORLD’ SPOOR, supra note 3, at 2-5.

" Enese Lieb-Doczy et al., Who Secures the Security of Supply? European Perspectives on Security,
Competition and Liability, 16 THE ELECTRICITY JOURNAL 10, 19 (2003).

8 NAVROZ K. DUBASH, POWER POLITICS EQUITY AND ENVIRONMENT IN ELECTRICITY REFORM 10, 21
(2002).

® MINISTERIAL DECLARATION OF THE EURO-M EDITERRANEAN ENERGY FORUM, 2.9 (May 21, 2003),
http://www.climnet.org/pubs/athensdecl aration052003. pdf.

19 penelope Brook Cowen & Nicola Tynan, Reaching the Urban Poor with Private Infrastructure,
World Bank Private Sector Note No. 188, 3 (1999).

1 World Bank, Improving Energy Supplies for Two Billion People, Rural Energy and Development
Report No. 15912GL B, 14 (1996).

12 WORLD BANK, POWER SPROMISE: ELECTRICITY REFORMS IN EASTERN EUROPE AND CENTRAL ASIA
(2004).

13 Antonio Estache & Martin Rossi, Have Consumer s Benefited from the Reforms in the Electricity
Distribution Sector in Latin America?, World Bank Policy Research Working Paper No. 3420 (2004).

14 Catherine Waddams Price, Better Energy Services, Better Energy Sectors—and Links with the Poor,
in ENERGY AND DEVELOPMENT REPORT 2000: ENERGY SERVICES FOR THE WORLD’SPOOR, supra note 3, at
26-32.
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the poor was ostensibly one additional feature.™® However, such reforms might not
produce the hoped-for benefits or improved living conditions, particularly in rural aress.
On the contrary, liberalization may herald reduced el ectrification rates, increased tariff
levels, reduced consumption, and the exclusion of the poor from modern energy services.
For example, Bolivia was one State which unbundled its electrical generation,
transmission, and distribution functions.*® Although electricity became more accessible
to urban residents, rural households enjoyed no discernable improvement after more than
adecade, and coverage for the poor declined.”” Following the abolition of cross-
subsidization policies, residential tariffs increased—with rural prices tending to grow
faster and be higher relative to urban areas. Brazil experienced a similar situation, with
little attention given to expanding services to low-income and rural areas during
restructuring.™® Isolating macroeconomic policies and other explanatory variables,™
similar patterns are discernable elsewhere within Latin America.*

With the exception of South East Asia and sub-Saharan Africa, energy sector
liberalization commenced in the 1980s or is currently underway.?* A survey of 115
developing States concluded that seventy-three had undertaken minimal steps toward
market-oriented reforms in the electricity sector.” Indeed, events have come full circle in
Argentina and the United Kingdom: electricity companies wereinitially privately
established, then nationalized following World War 11, and now have been returned to
private control. Comparable privatization processes have given rise to several additional
concerns, particularly that workers' rights should be protected through negotiation,
consultation, and collective bargaining.?® Irrespective of the ultimate legal status or
ownership arrangement, employees generally espouse the view that electric utilities
should be publicly accountable under national law and practice.”* In India, for example,
the Electricity Employees Federation requested that the government abolish market-
oriented reforms and restore the right to electricity for the Indian people.”

15 Yves Albouy & Nadia Nadifi, Impact of Power Sector Reform on the Poor: A Review of the Issues
and the Literature, World Bank Energy Sector Management Assistance Programme Technical Paper 002
(1999).

16 Electricity Law No. 1604 (1994) (Bol.).

7 Compare Antonio Bojanic & Michael Krakowski, Regulation of the Electricity Industry in Bolivia: Its
Impact on Access to the Poor, Prices and Quality, Hamburg Institute of International Economics
Discussion Paper No. 250 (2003) and WORLD BANK ENERGY SECTOR MANAGEMENT A SSISTANCE
PROGRAMME AND UNITED NATIONS DEVELOPMENT PROGRAMME (UNDP), INTRODUCING COMPETITION
INTO THE ELECTRICITY SUPPLY INDUSTRY IN DEVELOPING COUNTRIES LESSONS FROM BOLIVIA (2000).

18 Jose Goldemberg et al., Expanding Access to Electricity in Brazil, 7(4) ENERGY FOR SUSTAINABLE
DEVELOPMENT 86 (2004).

19 Roberto Kozulj & Nicolasdi Shroiavacca, Assessment of Energy Sector Reforms: Case-Sudies from
Latin America, 8(4) ENERGY FOR SUSTAINABLE DEVELOPMENT 74 (2004).

20 Antonio Estache et al ., Utilities Privatisation and the Poor: Lessons and Evidence from Latin
America, 29(7) WORLD DEVELOPMENT 1179 (2001).

21 |nternational Labour Organization (ILO), Report for discussion at the Tripartite Meeting on
Managing the Privatization and Restructuring of Public Utilities, 11 1.5.3-1.5.5. (1999), available at
http://www.ilo.org/public/english/dial ogue/sector/techmeet/tmpu99/tmpurel.htm.

22 Robert Bacon, Global Energy Sector Reformin Developing Countries: A Scorecard, World Bank
Report No. 219/99(1999).

23 1LO, Report of the Joint Meeting on Employment and Conditions of Work in Water, Gas and
Electricity Supply Services, 15 (1987).

21d.97.

%5 B ECTRICITY EMPLOYEES FEDERATION OF INDIA, RIGHT TO ENERGY —A MUST FOR MANKIND (2003),
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To summarize, a perfect liberalization mode is yet to eventuate; governments are
undertaking regulatory reform and industry is reorganizing markets largely on a trial-and-
error basis. That said, the voluminous literature and empirical evidence available both
regionally and internationally offer several insights.”® First, the sequencing of market-
oriented reform is critical; large-scale electrification of the poor, particularly in remote
rural areas, should accompany—if not precede—privatization.?” Second, the poor should
participate in governmental decision making through co-operatives or governing boards.
Institutions may aso be entrusted with managing electrification for the poor. For
example, the government of the Philippines established an independent regulatory
commission to oversee rural electrification, extended lifeline rates to marginalized
consumers, and employed cross-subsidization pricing policies.?® Third, funds must be
strictly accounted for and protected from misallocation (colloquially known as being
“ring-fenced”).

Most significantly, national regulatory systems must be amended to respond to the
basic needs of individuals. Legidlative measures should explicitly target issues of
accessibility, affordability, and reliability.* For example, Kenyan and Ugandan
legidation failed to explicitly address electrification of the poor, and government
agencies did not track the progress of the implementation.* By contrast, €l ectricity
distribution concessionaries in Brazil are obligated to provide comprehensive market
services without excluding low-income or rural households.®* The poor are specifically
defined as low-income individuals whose monthly e ectricity consumption falls below
minimum levels considered essential to satisfying basic needs (80 kilowatt per hour
(kWh) per month).* “Customers under special conditions’ are permitted to consume up
to 220 kWh per month.* Finally, upfront connection costs were abolished, electricity
tariffs discounted, and stringent procedures instituted.* In Thailand, the quantity of
electricity sypplies corresponds with national poverty standards such that one proxy for
the poor includes monthly e ectricity consumption of up to 150 kWh.

available at http://www.eefi.org/0304/030405e.htm.

28 UNEP Global Network on Energy for Sustainable Development Energy Access W orking Group,
Updated Draft Annotated Bibliography, Version 4: Energy Access Theme (Stephen Karakezi et al ., eds.,,
2003).

27 | ntroduction, 8(4) ENERGY FOR SUSTAINABLE DEVELOPMENT 3, 7-8 (2004); UNEP Global Network
on Energy for Sustainable Development Energy Access Working Group, Energy Access Theme Result
Synthesis/Compilation Report 13, 16, 22 & 34-36 (2004); Warrick Smith, Regulating Infrastructure for the
Poor: Perspectivesin Regulatory Systems Design, in INFRASTRUCTURE FOR POOR PEOPLE: PUBLIC POLICY
FOR PRIVATE PROVISION (Penelope J. Brook & Timothy C. Irwin, eds. 2003).

28 See generally Electric Power Industry Reform Act (2001) (Phil.).

2 A.R. Sihaget al., Impact of Power Sector Reform on the Poor: Case Studies of South and South-East
Asia, 8(4) ENERGY FOR SUSTAINABLE DEVELOPMENT 54 (2004).

30 stephen Karekezi & John Kimani, Have Power Sector Reforms Increased Access to Electricity
Among the Poor in East Africa?, 8(4) ENERGY FOR SUSTAINABLE DEVELOPMENT 10 (2004).

31 Lei No. 9.074, de 7 de julho de 1995, D.O.U. de 8.7.95, Edicao extra e republicadano D.O.U. de
28.9.1998, availableat https://www.planalto.gov.br/.

32 |ei No. 10.438, de 26 de abril de 2002, D.O.U. de 29.4.2002, Edicao extra, available at
https://www.planalto.gov.br/.

1d.

34 Lei No. 9.427 de 26 de dezembro de 1996, D.O.U. de 27.12.96, republicada em 28.9.98, available at
https://www.planalto.gov.br/; Lei No. 10.438, de 26 de abril de 2002, D.O.U. de 29.4.2002, Edicao extra,
available at https.//www.planalto.gov.br/.
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Pro-poor electrification strategies include establishing connection or coverage
targets in concession or licensing agreements, liberalizing operator entry to unserved
areas, providing fiscal incentives to facilitate expanded infrastructure, establishing
differential consumer treatment based upon financial capacity, and employing subsidies
(on consumption or connection, targeted to specific consumers or using Cross-
subsidization).* Universal service obligations (USOs) may also be imposed upon energy
service providers irrespective of the cost recovery principle. A USO isthe obligation to
provide minimum electricity levels to all consumers regardless of their capacity to pay. *
This can be implemented legidatively (for example, in Brazil during 1992) or
contractually.®” Additionaly, it may entail uniform tariffs that are irrespective of
location, bel ow-cost tariffsto particular consumer categories, or requirements for utilities
to undertake unprofitable rural electrification programs.®

The national policy objectives of secur e electricity supplies or sufficient capacity
noted above have not been altogether displaced. On the contrary, States engage in
regional trade on account of the difficulties of storing electricity. It is believed that
electricity pools ensure access, reliability, and security at lower cost within larger
markets.*® Efforts are currently underway to integrate national electricity grids between
the Baltic Sea States (Denmark, Finland, Iceland, Norway, and Sweden)*® and the thirty-
four States members of the Summit of the Americas.** The G-8 (US, Canada, Britain,
Germany, France, Italy, Japan, and Russia) has also recognized “the value of flexible oil,
gas, and electricity transport networks with multiple links between energy suppliers and
consumers, to reduce the vulnerability to disruption of these critical resources.”*
Governments have been called upon to strengthen regional arrangements of cooperation
which facilitate cross-border energy trade including connecting national electricity
grids.*®

The process of integrating national electricity markets at the regional level is
usefully illustrated in the EC context. Regulatory objectives included reducing resource
exploitation costs, lowering consumer tariffs, diversifying electricity supplies,
contributing to energy security and developing competitive internal and international
markets.** Integration proceeded in stages. Electricity utilities were first required to

35 WORLD BANK, OPERATIONAL GUIDANCE FOR WORLD BANK GROUP STAFF: PUBLIC AND PRIVATE
SECTOR ROLESIN THE SUPPLY OF ELECTRICITY SERVICES 141 (2004).

36 Omar Chisari & Antonio Estache, Universal Service Obligationsin Utility Concession Contracts and
the Needs of the Poor in Argentina’ s Privatisations World Bank Institute of Governance, Regulation, and
Finance Policy Research Working Paper No. 2250, 4 (1999).

37 |d. at 14

% |d. at 8, 14-17.

39 U.S. DEPARTMENT OF ENERGY , ENERGY INFORMATION ADMINISTRATION, ENERGY IN AFRICA (1999).

40 Council of the Baltic Sea States, Declaration “ Sustainable Energy Supply around the Baltic Sea”
(Bergen Declaration) (June 27, 1997), available at
http://www.cbss.st/basrec/background/other/dbaFile435.html .

1 Third Hemispheric Meeting of Energy Ministers, Summit of the Americas, Caracas Declaration
(January 15-16, 1998), available at http://www.summit-americas.org/Energy/Energy-CaracasDEC.htm

42 Group of 8, Energy Ministerial Statement from the Co-Chairs, 4 (May 2-3, 2002),
http://www.g8.utoronto.ca/energy/energy0702.html.

43 Johannesburg World Summit on Sustainable Development, Plan of Implementation, 1 20(v), U.N.
Doc. A/CONF.199/20 (2002), available at
http://www.un.org/esal/sustdev/documents/WSSD_POI_PD/English/POIToc.htm.

4 European Commission, Report on State of Liberalization of the Energy Markets, COM (1998) 212,
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supply the EC Statistical Office with consumer tariff information on the understanding
that published aggregate figures would respect confidentiality.*> High voltage
transmission utilities were subsequently required to exchange electricity with those
located in nontneighboring States, provided that transmission reliability remained
unaffected.*® Ultimately, the EC electricity market will be legally underpinned by a
Treaty Establishing the Energy Community (currently under consideration) and intended
to ensure access to stable and continuous el ectricity essential for economic development
and social stability.*’

The European electricity market is relevant for present purposes because it
contemplates individua interests. First, households in this market have the right to
choose their supplier through non-discriminatory network access.*® “Household
customers’ are those who purchase electricity for domestic consumption, thereby
excluding commercial or professional activities.* Furthermore, Member States “ensure
that all household customers. . . enjoy universal service, that is, the right to be supplied
with electricity of a specified quality within their territory at reasonable, easily and
clearly comparable and transparent prices.”® To ensure that universal serviceis
provided, governments may appoint suppliers of last resort.>

Second, the EC regulatory regime affirms governmental responsibility for
consumer protection. Member States are to protect vulnerable customers, including those
located in remote areas, through adequate safeguards which avoid disconnection. >
Consumer contracts with electricity service providers must contain particular information
including expected service, maintenance and quality levels, applicable tariffs, smple and
inexpensive complaint procedures, adequate notification of intended changes, wide
choice of payment methods, and freedom from surcharges when changing suppliers.®
EC Member States are also expected to pursue security of electrical supplies, social and

(July 4, 1998), available at
http://europa.eu.int/prelex/detail_dossier_real .cfm?CL=en& Dosld=124131..sier_real.cfm?CL=en& Dosld=
12413.

45 European Council Directive 90/377, art. 1, 1990 O.J. (L 185) 16 (EEC), available at
http://europa.eu.int/eur-lex/lex/LexUri Serv/LexUriServ.do?uri=CEL EX:31990L0377:EN:HTML (last
visited Feb. 12, 2006) (concerning a Community procedure to improve the transparency of gas and
electricity prices charged to industrial end-users).

48 European Council Directive 90/547, art. 1, 1990 O.J. (L 313) 30 (EEC), available at
http://europa.eu.int/eur-lex/lex/LexUriServ/L exUriServ.do?uri=CELEX:31990L 0547:EN:HTML (last
visited Feb. 12, 2006) (on the transit of electricity through the transmission grids).

47 See European Community, Treaty establishing the Energy Community (Oct. 26, 2005), available at
http://www.seerecon.org/infrastructure/sectors/energy/documents/Treatyenergy.pdf.

“8 European Council Directive 2003/54, preamble, {1 6, 20, 2003 O.J. (L 176) 37 (EC), available at
http://europa.eu.int/eur-lex/pri/en/oj/dat/2003/I _176/I _17620030715en00370055.pdf (last visited Feb. 12,
2006) (concerning common rules for the internal market in electricity and repealing Directive 96/92/EC).
Several Statesincluding Finland, Germany, Sweden and the UK have exceeded the six year schedule
contemplated for achieving that objective. European Council Directive 96/92 1996 O.J. (L27) 20 (EC),
available at http://europa.eu.int/eur-
lex/lex/LexUriServ/LexUriServ.do?uri=CEL EX:31996L 0092:EN:HTML (last visited Feb. 12, 2006).

49 European Council Directive 2003/54, art. 2(10), 2003 O.J. (L 176) 37 (EC), available at
http://europa.eu.int/eur-lex/pri/en/oj/dat/2003/I _176/I _17620030715en00370055.pdf (last visited Feb. 12,
2006).

0 |d. art. 3(3).

g,

52 1d. art. 3(5).

%3 1d. Annex A.
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economic cohesion, and environmental protection.* Regulatory authorities must be
independent from industry interests and are responsible for ensuring nortdiscriminatory
access, effective competition, and efficiency. >

Thisis not to say that other actors are free from responsibility. In their general
economic interest, governments may impose public service obligations upon electricity
undertakings in relation to the security, regularity, quality and price of supplies,
environmental protection, and energy efficiency.>® Distribution companies are obliged to
connect customers to electricity grids under the terms, conditions, and tariffs established
by national regulatory authorities. Similarly, transmission system operators must
contribute to security of supplies, ensure non-discrimination between users, and satisfy
reasonable transmission demands over the long term. >

The EC regime warrants several observations. First, individuals enjoy “universal
service,” which ertails non-discriminatory network access. The consumer protection
measures constitute a useful template for outlining several features of a prospective
human rights orientation. Second, this public service obligation distinguishes this regime
from other deregulation initiatives. Customers continue to receive electricity supplies
when contracts expire or have not been renewed.*® Third, this obligation can be imposed
upon private sector operators. Service standards and price caps applicable to distribution
companies will be identified by national legidation.®® Fourth, the public service
obligation is subject to the general economic interest. To “refute a common
misconception,” the European Commission considers that “the internal energy market
does not only seek systematically to reduce prices to consumers, but to set afair pricein
compliance with public service obligations.”® Hence, although the interaction between
public service obligations and tariff levelsis presently unclear, in 2006 the EC is
expected to report on the degree to which households have benefited, by which time other
policy considerations may have come into play.

I11. UNIVERSAL ENERGY ACCESSASAN ATTRIBUTE OF THE SUSTAINABLE DEVELOPMENT
AGENDA

Since the early 1990s, energy has shifted from the periphery of the sustainable
development agenda to enjoy a greater prominence. Moreover, universal access for the
benefit of individuals has simultaneously emerged. National energy policies had hitherto
been concerned with secure supplies, self-sufficiency, and preserving national

> |d. art. 3(7).

%5 1d. art. 23(1).

%6 1d. art. 3(2)

> 1d. art. 9.

°8 European Community Directorate-General on Energy and Transport, Note on Directives 2003/54/EC
and 2003/55/EC on the Internal Market in Electricity and Natural Gas: Practical Measures for
Distribution resulting from the Opening up to Competition, 3 (2004), available at
http://europa.eu.int/comm/energy/el ectricity/legislation/doc/notes _for_implementation_2004/distribution_e
n.pdf.

9 |d. at 8.

%0 European Commission, Communication Concerning the Final Report on the Green Paper ‘ Towards a
European Strategy for the Security of Energy Supply, COM (2002) 321, 1 11 (June 26, 2002), available at
http://europa.eu.int/eur-lex/lex/L exUri Serv/site/en/com/2002/com2002_0321en01.pdf.

524



Voal. 4:3] Stephen R. Tully

sovereignty over the use of natural resources.®* Economic growth was (and continues to
be) directly correlated with the rate of energy consumption. ®*

Energy was first addressed at the intergovernmental level in the context of climate
change at the United Nations (UN) Conference on Environment and Development in Rio
during 1992.%* Agenda 21 noted that “energy is essential to economic and social
development and improved quality of life” and observed that “all energy sources will
need to be used in ways that respect the atmosphere, human health and the environment
asawhole.”® At the UN General Assembly’s Specia Session in 1997, where delegates
gathered to review the progress made in implementing Agenda 21, governments called
for “concrete measures to strengthen international cooperation in order to assist
developing countries in their domestic efforts to provide adequate modern energy
services, especially electricity, to all sections of their population, particularly in rura
areas, in an environmentally sound manner.”®

The Millennium Declaration of the Millennium Summit of 2000 seeks to halve the
proportion of individuals living on less than US$1 per day by 2015. Furthermore,
governments will “spare no efforts to promote democracy and strengthen the rule of law,
as well as respect for al internationally recognised human rights and fundamental
freedoms, including the right to development.”®®

Although providing essential infrastructure services was omitted as an explicit
target, access to energy underpins each of the Millennium Development Goals (MDGs).®
First, energy access alleviates poverty through improved productivity, greater income-
generating opportunities, and micro-enterprise development. Household energy
expenditure and urban transport costs are generally lower. Electricity and liquid fuels
power diesel pumps for irrigation purposes or agroprocessing machinery, which grinds
cereals, thereby increasing agricultural output and reducing food prices and eradicating
hunger. Electricity also ensures food safety and preservation through more effective
cooking, chilling, and freezing.

Second, electricity access lowers the time spent by children, particularly girls, in
collecting fuelwood, thereby enabling school attendance, reducing drop-out rates, and
facilitating the achievement of universal primary education. Electricity also powers
information and communi cations technology (including overhead projectors, computers,
printers, and photocopiers) to enable distance learning. Lighting allows children to study

%1 International Union for the Conservation of Nature Environmental Law Programme, Energy Law and
Sustainable Development: [UCN Environmental Policy and Law Paper No. 47 (Adrian J. Bradbrook &
Richard L. Ottinger eds. 2003), available at http://www.iucn.org/themes/law/pdf documents/Energy-
Law/ENERGY-PUB-prelims.pdf.

62 United Nations Development Program, Energy for Sustainable Development: A Policy Action Agenda
(Thomas B. Johansson & Jose Goldemberg eds. 2002), available at
http://www.undp.org/energy/publications/2002/20013108FNRapport. pdf .

53 Report of the United Nations Conference on Environment and Development, U.N. Doc.
A/CONF.151/26/Rev.1, Vol. |, Res. 1, Annex |1, Agenda 21, 1 9.9 (1992), available at http://documents-
ddsGZ‘ny. un.org/doc/UNDOC/GEN/N92/836/55/pdf/N9283655. pdf ?OpenElement.

Id.

% Programme for the Further Implementation of Agenda 21, G.A. Res. $/19-2, 1 46(b) (Sept. 19, 1997),
available at http://www.un.org/documents/ga/res/spec/aress19-2.htm.

%8 U.N. Millennium Declaration, G.A. Res. 55/2, 1 24 (Sept. 8, 2000), available at
httré;//daccesxdds.un.org/doc/UNDOC/GEN/NOO/559/51/PDF/N0055951.pdf?OpenEIement.

Id. 1 19, 20.
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for longer periods, and mechanized transport to school, such as eectric trains, becomes
possible. Third, energy access can empower women and achieve gender equality, atopic
addressed in Part V. Fourth, improved cooking fuels reduce indoor air pollution,
decrease respiratory infections, and prevent child mortality. Moreover, electricity
enables households to boil water, thereby eliminating waterborne diseases, and provides
warmth or space conditioning. Water supply infrastructure and sanitation treatment
systems also require electricity to function. Modern energy services are less flammable
and reduce the incidence of burns, housefires, and accidents.

Fifth, improved maternal health depends upon energy access. Communication and
transport are critical to emergency obstetric care, and modern energy services encourage
health care workersto serverura areas. Sixth, electricity addresses the incidence of
HIV/AIDS, malaria, and other diseases by supporting the ability of health clinics,
hospitals, and operating thestres to refrigerate vaccines, boil water, sterilize equipment,
incinerate used syringes, provide light, and transport patients. Seventh, renewable energy
sources are environmentally sustainable because they reduce outdoor air pollution,
including carbon emissions, atopic considered in Part VI. Modern cooking fuels
alleviate the need to extract biomass energy sources, such as fuelwood, from forests and
ecosystems. Finally, aglobal partnership for development depends upon the co-operative
provision of energy. For example, electricity increases the productivity of machinery for
cottage industries such as apparel production and light manufacturing.

The importance of energy (and individual access thereto) is more explicitly
acknowledged at regional levels. For example, the sixty-two Member States of the UN
Economic and Social Commission for Asia and the Pacific (UNESCAP) agreed that the
region “will require more energy supplies and services to meet the basic needs and to
improve the quality of life of its people,”®® acknowledging that commercial mechanisms
devoted to the urban poor and rural populations could achieve the “more equitable supply
and servicing of energy to these people.”®® UNESCAP resolved “to take accel erated
action and initiatives to widen the access of energy services to our disadvantaged
groups’” through its Sustainable Energy Development Action Programme. This
Programme provides that “[a]ccessibility to commercia energy supply is essential for
any programme of alleviating poverty through the provision of basic minimum human
needs,”"* and requires governments “to promote energy utilization for poverty alleviation
by ensuring energy availability at affordable prices.”’* Non-governmental organizations
(NGOs) go a step further to argue that energy “should be accessible to al at an affordable
price and on an equitable basis.””

% U.N. Economic and Social Commission for Asiaand the Pacific (UNESCAP), Bali Declaration on
Asia-Pacific Perspectives on Energy and Sustainable Development, 1, U.N. Doc. ST/ESCAP/2130
(20991), available at http://www.unescap.org/esd/energy/mandates/Bali/annex!1BaliD.pdf.

Id. 12

1d. sec. A, 1 2.

" 1d.; Economic and Social Commission for Asia and the Pacific, The Sustainable Energy Development
Action Programme, Strategies and | mplementation Modalities for the Asian and Pacific Region 2001-2005,
11 g2000), available at http://www.unescap.org/esd/energy/publications/HL R/book. pdf.

2 U.N. Economic and Social Commission for Asiaand the Pacific, Res. 57/6, Part Three:

I mplementation of the Sustainable Energy Devel opment Action Programme, para. 8(a) (2001), available at
http://www.unescap.org/esd/publications/energy/hlr/part3.pdf.

3 Non-Governmental Organisation (NGO) Perspectives on the Sustainable Energy Development Action
Programme for the Asia-Pacific Region, Asia-Pacific NGO Symposium on Regional Perspectives and
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At the ingtitutional level, individual access to energy was considered at the ninth
session of the UN Commission on Sustainable Development (CSD) during 2001. An
intergovernmental expert group observed “increasing recognition of adequate and reliable
electric power as important to economic and social development,” and acknowledged that
there are “very strong social imperatives and political pressures to expand supply.””
Increasing electricity access for the poor was particularly prominent in the discussion. ™

Although all of the “major groups’ of civil society subscribed to the common goal
of universal access to sustainable energy sources, each advocated different modes of
implementation. The scientific and technological community considered that “ priority
should be given to providing energy in rural areas to meet the population’s basic needs
and to create jobs and income-earning opportunities so as to alleviate poverty and
enhance the quality of life.””® Business and industry acknowledged that “the energy
industry is the key provider of wider accessibility to commercial energy services, of the
availability of uninterrupted supply and of more socialy and environmentally acceptable
energy products.””” The private sector proposed accelerated economic growth as the
route to equitable access, while trade unions did not support this free market approach.
NGOs, by contrast, considered that governments, intergovernmental organizations, and
civil society were each responsible for ensuring universally available and sustainable
energy.”® Local authorities called for measures which addressed demand-side factors
such as convenience, affordability, and availability.*

Whereas most participants concluded that equitable energy access could be
achieved through capacity-building, the session Chairman also proposed to recognize

Initiatives for Achieving a‘ Sustainable Energy Future for All’, Bali, November 21-22, 2000 reproduced in
UNESCAP Environment and Sustai nable Development Division, High-level Regional Meeting on Energy
for Sustainable Devel opment, 21-24 November 2000, Bali, Indonesia, UNESCAP Doc. No.
ST/ESCAP/2130, Part 4 (2001), available at

http://www.unescap.org/esd/energy/publications/HL R/book.pdf.

4 U.N. Economic and Social Council, Commission on Sustainable Development, Report of the Ad Hoc
Open-Ended Intergovernmental Group of Experts on Energy and Sustainable Development, 117, U.N.
Doc. E/CN.17/2000/12 (Mar. 6-10, 2000), available at
http://daccessdds.un.org/doc/UNDOC/GEN/N00/361/00/PDF/N0036100.pdf ?OpenElement.

S U.N. Economic and Social Council, Commission on Sustainable Development, Report of the Ad Hoc
Open-Ended Intergovernmental Group of Experts on Energy and Sustainable Development, 8(j), U.N.
Doc. E/CN.17/2001/15 (Mar. 20, 2001), available at
htte://daccessdds.un.org/doc/ UNDOC/GEN/N01/294/55/PDF/N0129455.pdf ?70OpenElement.

€ 1d.; U.N. Economic and Social Council, Commission on Sustainable Development, Discussion Paper
Contributed by the Scientific and Technological Communities, 1 18(e), U.N. Doc. E/CN.17/2001/6/Add.2
(Apr. 27, 2001), available at.
http://daccessdds.un.org/doc/UNDOC/GEN/N01/214/52/IM G/N0121452.pdf ?OpenElement.

" U.N. Economic and Social Council, Commission on Sustainable Devel opment, Discussion Paper
contributed by Business/Industry, 1 14, U.N. Doc. E/CN.17/2001/6/Add.1 (Apr. 27, 2001), available at
http://daccessdds.un.org/doc/UNDOC/GEN/N01/229/99/1M G/N0122999.pdf ?OpenElement.

8 U.N. Economic and Social Council, Commission on Sustainable Development, Discussion Paper
contributed by Workers and Trade Unions, 1 15, U.N. Doc. E/CN.17/2001/6/Add.3 (Apr. 27, 2001),
available at http://daccessdds.un.org/doc/UNDOC/GEN/N01/214/65/IM G/N0121465.pdf ?OpenElement.

9 U.N. Economic and Social Council, Commission on Sustainable Development, Discussion Paper
contributed by NGOs, 1 6, U.N. Doc. E/CN.17/2001/6/Add.5 (Apr. 27, 2001), available at
http://daccessdds.un.org/doc/UNDOC/GEN/N01/230/05/I M G/N0123005. pdf ?OpenElement.

80 U.N. Economic and Social Council, Commission on Sustainable Development, Discussion Paper
contributed by Local Authorities, 120, U.N. Doc. E/CN.17/2001/6/Add.4 (Apr. 27, 2001), available at
http://www.un.org/esa/sustdev/documents/docs_csd9.htm
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“the important role of the public sector.”® Ultimately, the CSD decided that “to
implement the goal accepted by the international community to halve the proportion of
people living on less than US $1 per day by 2015, access to affordable energy servicesis
aprerequisite.”® Moreover, the CSD observed that “[€]nergy for sustainable
development can be achieved by providing universal access to a cost-effective mix of
energy resources compatible with different needs and requirements of various countries
and regions.”®®

In asimilar vein, the Third UN Conference on the Least Developed Countries
(LDCs) dso focused upon “people-centred poverty reduction strategies’ and “respect for
all internationally recognized human rights including the right to development.”®* Its
predecessor had also recognized that respect for human rights “ constitutes a universal
obligation” and that their fulfillment was “ part of the process of development.”®® The
Programme of Action arising from the Third Conference committed governments to
“improving the scope and effectiveness of service delivery vis-avisthe poor.”® Rural
development, food security, communication technology, and human capacity in the fields
of health care, education, and employment al required governments to “facilitat[ €]
universal access to basic social services.”®” Governments also observed that “access to
energy, transport and communications systems at affordable prices is important to
sustainable development and poverty eradication.”® Electricity was explicitly noted as a
particularly important energy source for LDCs.* Thematic discussions concluded that
“access to energy and electricity is essential for their economic development as well as
socia and environmental considerations.”® Industrialized States for their part are willing
to support technological transfer and diversified energy sources.®*

81 U.N. Economic and Social Council, Commission on Sustainable Development, Chairman’s Summary
of the Multi-stakehol der s Dial ogue Segment on Energy and Transport at CSD-9, 1 14(h) (Apr. 27, 2001),
available at http://www.un.org/esa/sustdev/csd/chsum-msd.htm.

82 U.N. Economic and Social Council, Commission on Sustainable Development, Decision 9/1 on
Energy for Sustainable Development, Report of the Ninth Session, 16.22, U.N. Doc. E/CN.17/2001/19
(Apr. 27, 2001), available at
httg:g//daccessdds.un.org/doc/ UNDOC/GEN/N01/375/52/PDF/N0137552.pdf ?0penElement.

Id. 74

84 Third U.N. Conference on the L east Developed Countries, Brussels Declaration, Brussels, 2, U.N.
Doc. A/ICONF.191/12 (2001), available at http://documents-dds-
ny.un.org/doc/UNDOC/GEN/G01/519/07/pdf/G0151907. pdf ?0OpenEl ement.

8 Second U.N. Conference on the Least Developed Countries, Paris Declaration and Programme of
Action, 164, U.N. Doc. A/CONF.147/18 (1990), available at
http://www.cinu.org.mx/temas/desarrollo/dessocial/ldc/ldc2_en.pdf.

8 Third U.N. Conference on the Least Developed Countries, Programme of Action for the Least
Developed Countries for the Decade 2001-2010, § 1. 23, U.N. Doc. A/CONF.191/13 (2001), available at
http://www.sdnbd.org/sdi/issues/economy/ldc_dhaka/reports/third_unconf_ldc.pdf.

87 |d. 11 31, 32, 37, 39, 43, 43, 50, 62.

8 |d. 9 55.

89 U.N. Conference on Trade and Dev., Thirtieth Executive Conference, Geneva, Switz., Dec. 2-4, 2002,
The Least Developed Countries Report 2002: Escaping the Poverty Trap, Statistical Annex 14, UNCTAD
Doc. UNCTAD/LDC/2002, available at
http://www.unctad.org/templates/WebFlyer.asp?intlteml D=3075& lang=1.

0 Third U.N. Conference on the L eased Developed Countries, Interactive Thematic Session: Energy, 1
4, U.N. Doc. A/CONF.191/L.13 (May 19, 2001), available at
http://www.unctad.org/Templates/meeting.asp?intl teml D=1942& lang=1& m=76&info=doc.

91 See, e.g., U.N. Dev. Programme, Energy as a Tool for Sustainable Dev. for African, Caribbean and
Pacific Countries, ISBN 92-1-12106-6, U.N. Sales No. E.99.111.B.45 (1999).
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The Third UN Conference on LDCs is particularly noteworthy for the submissions
of severa UN human rights institutions and monitoring bodies. The UN Office of the
High Commissioner for Human Rights argued that “a radical rethinking of international
devel opment cooperation must be based on a framework of partnership that is rooted in
the principles and norms of human rights as the universally accepted standards and
guidelines for human development.”®® The Committee on Economic, Social and Cultural
Rights regretted that “the human rights dimensions of poverty eradication policies rarely
receive the attention they deserve.”®® It accordingly espoused a rights-based approach
with poverty defined as a human condition characterized by the sustained or chronic
deprivation of resources, capabilities, choices, security, and power necessary for enjoying
an adequate standard of living and other fundamental civil, cultural, economic, political,
and social rights.*

Relevant infrastructure development targets for the LDCs included modernizing
railways, enhancing telecommunications, increasing computer literacy, raising telephone
density, and encouraging internet use.”> However, progress to their achievement
currently fals short.** Do these unfulfilled commitments herald the likely fate of the
MDGs? Asearly as 1997 the UN Development Programme (UNDP) warned that
“[w]ithout adequate attention to the critical importance of energy to all these issues, the
global social goals agreed on at UN conferences in the 1990s cannot be achieved.”’ It
moreover observed that “energy is central to the satisfaction of basic nutrition and health
needs.”®® 1n 2001, the UNDP proposed an additional MDG: halving the proportion of
people without access to clean and affordable fuels and electricity by 2015.%°

This proposal was regrettably not adopted at the World Summit on Sustainable
Development (WSSD) in Johannesburg during 2002.'”° Nonetheless, one working group
concluded that “[a]lthough energy itself is not a basic human need, it is critical for the
fulfillment of all needs. Lack of access to diverse and affordable energy services means
that the basic needs of many people are not being met.”*** The plenary meetings on
public-private partnerships commented that “access to affordable energy servicesis
critical for increasing agricultural productivity, encouraging economic activity,

92 Third U.N. Conference on the Least Developed Countries, Human Rights, Poverty and Governancein
the Least Developed Countries: Rights-based Approaches towards a New Framework of Cooperation, 13,
U.N. Doc. A/CONF.191/BP/8 (May 13, 2001).

%3 Third U.N. Conference on the Least Developed Countries, Substantive Issues arising in the
Implementation of the Int’| Covenant on Econ., Soc. and Cultural Rights (ICESCR): Poverty and the
IC%L;SCR’ 12, U.N. Doc. A/CONF.191/BP/7 (May 13, 2001).

Id. 17

9 Brussels Declaration, supra note 84, { 43.

%1d. 11 14-21.

97 U.N. Dev. Programme, Energy After Rio: Prospects and Challenges, 12, ISBN 92-1-126070-1, U.N.
Sales No. E.97.111.B.11 (1997).

% d.

% U.N. Dev. Programme, Energy for Sustainable Dev. Overview,
http://www.undp.org/energy/index.html (last visited Feb. 12, 2006).

100 see Johannesburg World Summit on Sustainable Development, supra note 43.

101 johannesburg World Summit on Sustainable Development, Water and Sanitation, Energy, Health,
Agriculture and Biodiversity Working Group, A Framework for Action on Energy, 7, available at
http://www.johannesburgsummit.org/html/documents/summit_docs/wehab_papers/wehab_energy.pdf.
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generating employment and income opportunities and improving quality of life,
particularly for women and children.”*® In the event governments undertook

to improve access to reliable and affordable energy services for
sustainable development sufficient to facilitate the achievement of the
MDGs, including the goal of halving the proportion of people in poverty
by 2015, and as a means to generate other important services that mitigate
poverty, bearing in mind that access to energy facilitates the eradication of
poverty. ‘%

The Outcome document of the 2005 World Summit reiterated this sentiment, added
greater deference to utilizing clean energy sources and acknowledged the “ serious and
multiple challenges’ confronting governments in satisfying energy needs.*® Although
energy efficiency has improved, clean technologica transfer to developing countries
where energy needs “are skyrocketing” is not proceeding fast enough and individuals
continue to lack sufficient food for meeting daily energy requirements.'®

The latter point usefully recallsthat an individual interest in sustainable
development is reflected in the human right to development. Thisright is defined as the
ability to participate in, contribute to and enjoy economic, social, cultural, and political
development.*® Sustainable human devel opment acknowledges the links between energy
access, fulfilling basic needs, and eliminating the undesirable living conditions associated
with poverty.*® The rural and urban poor who lack electricity also typically lack access
to other infrastructure services such as water or refuse collection for identical reasons:
prohibitive initial connection costs and continuing inability to pay.'®® Although the lack
of energy correlates closely with many poverty indicators, low energy consumption could
be said to be a symptom rather than a cause of poverty. Poverty is manifested by limited
or nonexistent access to basic social services,'” which are further defined to include
modern energy supplies.'® Energy poverty is, therefore, the lack of choice in accessing
adequate, affordable, reliable, high quality, safe, and environmentally-benign energy
services to support economic and human development.*** For example, poor individuals

102" 3ohannesburg World Summit on Sustainable Development, Summary of the Partnership Events, 10,
U.N. Doc. A/CONF.199/16/Add.2 (Aug. 31, 2002).

103" johannesburg World Summit on Sustainable Developnent, supra note 43, 1 9.

104 2005 World Summit Outcome, G. A. Res. 60/1, 11 50, 55, U.N. Doc. A/60/L.1 (Sept. 15, 2005).

195 U.N. Dep't of Public Information, The Millennium Dev. Goals Report 2005, 6, 31, ISBN 92-1-
100972-3, U.N. Sales No. E.05.11.6 (2005).

108 Declaration on the Right to Development, G.A. Res. 41/128, art. |, § 1, A/RES/41/128 (December 4,
1986).

107 ENERGY AS AN INSTRUMENT FOR SOCIO-ECONOMIC DEVELOPMENT (Jose Goldemberg & Thomas B.
Johansson eds. 1995).

198 Kilian Reiche, et al., Expanding Electricity Access to Remote Areas: Off-Grid Rural Electrification
in Developing Countries, in WORLDPOWER 2000 52, 52-60 (Guy Isherwood ed., 2000).

109 World Summit for Social Dev., Copenhagen, Den., Mar. 6-12, 1995, The Report of the World
Summit for Social Dev., Copenhagen, Annex |, 1 16(b), U.N. Doc. A/CONF.166/9 (April 19, 1995).

10 Asiaand Pacific Leadership Forum on Sustainable Development for Cities, Hong Kong SAR, China,
Feb. 25-26, 2004, Hong Kong Declaration on Sustainable Development for Cities, 123 (Feb. 26, 2004),
http://www.un.org/esa/sustdev/csd/ csd12/HK _declaration.pdf.

M1 U.N. DEVELOPMENT PROGRAMME /WORLD ENERGY CONGRESS WORLD ENERGY A SSESSMENT
ENERGY AND THE CHALLENGE OF SUSTAINABILITY (2000) [hereinafter WORLD ENERGY A SSESSMENT].
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may be compelled to pay arelatively higher price per unit of energy than the more
affluent and for lower-quality substitutes such as candles, paraffin, and batteries.**
Addressing the energy-poverty nexus is therefore believed to increase incomes and the
reliability of energy supplies, reduce health or environmental costs, and improve
governance.™*®

In conclusion, the inter-relationships among the human rights paradigm, poverty
alleviation objectives and sustainable development policies have long been recognized.**
For example, poverty reduction strategies which address issues of empowerment,
security, and opportunity are consistent with the framework of human rights.**®
However, such considerations have yet to be explicitly applied to energy. It isequaly
apparent that “a much wider range of rights will be vital in any discourse on poverty.”**°
The Report of the UN Millennium Project notably concluded that “to achieve the
[Millennium Development] goals, governments need to pursue universal access to
electricity.”*” More importantly, the Report observed that a human rights framework
offered “tremendous potential and relevance.”**®

IV. THEMERITS OF A HUMAN RIGHTS PERSPECTIVE

An individua entitlement to access energy self-evidently offers the “potential” to
further the integration of human rights within the sustainable development agenda.
Incorporating the norms, standards and principles of human rights into energy plans,
policies, and programs is similarly warranted and justifiable for several reasons.

First, a human rights orientation formally recognizes and operationalizes basic
needs. Energy has become accepted as a basic need akin to water or food which further
conditions access to other essential services such as sanitation, healthcare, and education.
Governments are expected to satisfy basic human needs irrespective of their financia or
technical capacity.™® Indeed, over a decade ago it was technically and commercially
feasible to universally satisfy basic needs with only one additional kilowatt of power per
capita.*® Illustrative of this “basic needs’ approach is the Indian standard for the
minimum useful quantity of energy of 1039 megajoules per capita per year, a benchmark
considered sufficient to provide households with cooking, lighting, and space

112 see generally Smith, supra note 27.

113 See WORLD BANK, POVERTY REDUCTION SOURCEBOOK (2001) (on file with author).

114 See U.N. Dev. Programme, Human Dev. Report 2000, 19-28, (2000), available at
http://hdr.undp.org/reports/global/2000/en/pdf/hdr_2000_ch1.pdf.

115 see The WORLD BANK, WORLD DEVELOPMENT REPORT 2000-2001: ATTACKING POVERTY (2001).

18 Office of the High Comm’'n for Human Rights, Human Rights and Poverty Reduction: A Conceptual
Framework, 12, U.N. Doc. HR/PUB/04/1 (2004).

M7 U.N. MILLENNIUM PROJECT , INVESTING IN DEVELOPMENT : A PRACTICAL PLAN TO ACHIEVE THE
MILLENNIUM DEVELOPMENT GOALS 140 (2005).

118 |d. at 118. Seealsoid. at 118-20 for further discussion of the “potential” and “relevance” of
international human rights law and policy.

19 A shjern Eide, Realisation of Social and Economic Rights and the Minimum Threshold Approach, 10
HUM. RTS L. J. 35, 43-7 (1989).

120 gee generally Jose Goldemberg et al., Basic Needs and Much More with One Kilowatt Per Capita,
AMBIO. 14(4-5) 190-200 (1985).
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conditioning.*** Implementing the human rights objective of fulfilling basic needs is
consistent with realizing sustainable development strategies.'*

Second, human rights are universally applicable. All individuals within a
government’ s territorial jurisdiction or subject to its control are entitled to benefit.
Practically speaking, however, a human right to access energy will only marginally affect
some States or will otherwise be consistent with declared intentions. Western Europe and
North America have already attained near universal access to electricity for urban and
rural households.™® Several Eastern European States including Slovakia also report
universal accessibility. In contrast, expanding electricity gridsto rural householdsis
necessary in Northern and Southern Africa since energy supplies remain heavily
dependent upon fuelwood. Gambia, Senegal, Sao Tome and Principe, South Africa,
Zimbabwe, and Tonga each seek to increase energy access for all users, particularly low-
income households in remote and rural areas.**

Also, a human rights orientation seeks to ensure equality between individuals.
Approximately 1.7 billion individuals (almost one third of humanity) lack accessto a
basic electricity supply: eighty percent are located rurally and around ninety-nine percent
reside in developing States.™” The governments of developing countries are “conscious
that a sizeable portion of the world’ s population in the developing countries does not
have access to efficient, reliable and affordable forms of energy.”**® Regional disparities
in household electrification rates are also irrefutable. Significantly, no group of States
yet enjoys universal eectrification: the OECD is around ninety-nine percent and Africais
the lowest at an average of thirty-four percent.**’

Further, the human rights framework raises awareness in favor of individuals
currently lacking access. Human rights carry persuasive mora weight as well as
authoritative legal stature which compel governments to intervene with special measures
of protection. Governments become obligated to undertake initiatives which redirect
electricity allocation toward particularly vulnerable social groups such as the poor,
minorities, indigenous peoples, the elderly or disabled, prisoners, and others. National
electrification programmes, for example, can prioritize expanding el ectricity access to
rural areas, thereby enhancing quality of life and countering rural- to-urban migration.

Additionally, a human rights orientation empowers individuals by identifying
specific claimants and their beneficial entitlements. In particular, individuals are entitled
to active, free, and meaningful participation in governmental decision-making. Good
governance, a sine qua non for promoting human rights, requires transparent, responsible,

121 \WORLD ENERGY COUNCIL & FOOD AND A GRICULTURAL ORGANIZATION (FAQ), THE CHALLENGE OF
RURAL ENERGY POVERTY IN DEVELOPING COUNTRIES 21-23 (1999).

122 see Frances Stewart, Basic Needs Strategies, Human Rights and the Right to Development, 11 HUM.
RTS Q. 347 (1989).

123 The Secretary-General, Report of the Secretary General on Sustainable Production, Distribution and
Use of Energy: Trendsin National Implementation, 1 10-13, 32, U.N. Doc. E/CN.17/2001/12 (Feb. 9,
2001).

124 |d. 99 54-55, 67-68, 126. Information on electricity access within other regions (Latin America and
the Caribbean, Western Asia and the Middle East, Eastern Asia, Oceana and the Pacific) varies, although
virtually all are committed to universal electricity access. Id. 1 87-98, 99-110, 111-122, 123-134.

125 \WORLD ENERGY ASSESSMENT, supra note 111, at 44.

126 Ccaracas Declaration on Energy and Development, pmbl. G-15, (Feb. 28, 2004), available at
http://www.southcentre.org/info/southbulletin/bulletin74/bulletin74-01.htm.

127 INTERNATIONAL ENERGY AGENCY, WORLD ENERGY OUTLOOK, chapters 6 & 10 (2004).
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accountable, and participatory governments responsive to popular needs and
aspirations.™® In this respect, the electricity sector ranks sixth among those most prone to
bribery and corruption.** Citizens are entitled to demand acknowledgment of their
individual interests through rights enforceable against the State. Individuals must have
the opportunity for genuine consultation, reasonable notice and full disclosure concerning
proposed measures, and assistance when pursuing legal remedies.**

The human rights paradigm also pursues the accountability of governments and
others through the application of the rule of law. Persons or groups denied rights are
entitled to access effective judicial and other remedies at national and international
levels.™ Victims of human rights violations are entitled to adequate reparations
including restitution, compensation, satisfaction, and guarantees of non-repetition.
National ombudsmen, human rights commissions, and similar institutions may be
entrusted with addressing violations. To asimilar end the private sector can be made
more responsive to the needs of low-income urban households by increasing the latter’s
level of participation.**> Although direct corporate accountability to their customers can
be enhanced, legidative or policy measures crafted by governments could equally be
avoided."®* Nevertheless, the private sector, under the human rights paradigm, is
expected to contribute to realizing human rights. However, trends toward direct
corporate legal responsibility for violations, while discernable, remain underdevel oped.**

Further, an individual right affirms the obligations incumbent upon government.
Governments have undertaken to promote universal respect for and observation of human
rights and fundamental freedoms.*** They accordingly become subject to positive or
negative obligations to protect, promote, and provide each human right and to abstain
from violations. Providing access to basic social services, including energy, is
considered to be a fundamental responsibility of government.™*® This responsibility arises
even when governments del egate functional roles to third parties. Notwithstanding
market-oriented electricity sector reforms, “in all cases the State remains ultimately
responsible for the delivery of electricity.”**” For example, the Electricity Corporation of
Guyanais obliged to provide public services which are safe, adequate, efficient,

128 United Nations High Comm'r for Human Rights, Res. 2000/64, {1, (Apr. 26, 2000), available at
http://www.unhchr.ch/huridocda/huridoca.nsf/(Symbol )/E.CN.4.RES.2000.64.En?Opendocument.

129 Transparency International, Bribe Payers Index, tbl.2 (2002),
http://ww1.transparency.org/cpi/2002/bpi2002.en.html#bpi.

130 y.N. Comm. on Econ., Soc. and Cultural Rights (CESCR), General Comment No. 4 on the Right to
Adeguate Housing Contained in Art XI(1) of the ICESCR, 117, U.N. Doc. E/1992/23 (Dec. 13, 1991).

131 J.N. Comm. on Econ., Soc. and Cultural Rights (CESCR), General Comment No. 9 on the Domestic
Application of the ICESCR, 14, U.N. Doc. E/C.12/1998/24 (Dec. 3, 1998).

132 World Urban Forum, Barcelona, Spain, Sept. 13-17, 2004, Dialogue on Urban Services: Making the
Private Sector Work for the Urban Poor, 11 17-22, U.N. Doc. HSP/WUF/2/9 (July 6, 2004).

133 WORLD BANK, WORLD DEVELOPMENT REPORT 2004: MAKING SERVICES WORK FOR POOR PEOPLE
47-57 (2003).

134 U.N. Comm’ n on Human Rights, Sub-Comm’ n on the Promotion & Prot. of Human Rights, Norms
on the Responsibilities of Transnational Corporations and Other Business Enterprises with Regard to
Human Rights, 112, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (Aug. 26, 2003).

135 U.N. Charter arts. 25-26; Universal Declaration of Human Rights, G.A. Res. 217A (I11), pmbl.
(December 10, 1948).

136 gee eg., Hong Kong Declaration on Sustainable Development for Cities, supra note 110, ¥ 23.

137 Report for discussion at the Tripartite Meeting on Managing the Privatization and Restructuring of
Public Utilities, supra note 21, 1 1.4.
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reasonable, and non-discriminatory.**® The New Zealand Electricity Commission is
similarly expected to produce and deliver electricity to all consumersin an efficient, fair,
reliable, and environmentally sustainable manner.™*® A human rights obligation
enforceable against governments would maintain their active participation within
deregulated el ectricity markets and, moreover, circumscribe permissible behavior.

In addition, governments could be expected to recruit other actorsin their efforts to
increase energy access. At the very least, every organ of society is expected to promote
respect for human rights.™*® All actors have additionally been called upon to ensure
universal energy access, particularly for remote rura areas, in an environmentally,
socialy, and economically sustainable manner.™** Intergovernmental organisations, civil
society groups, and the private sector may thus voluntarily assume joint and several
commitments to ensure universal electricity access.*** For example, the World Bank has
undertaken to support those Member States which extend energy services to individuals
currently lacking access, particularly the poor.**®

Public-private partnerships are one prospective solution.*** A key element for
building effective partnerships includes facilitating universal access to modern energy
services and prioritizing rural and remote populations.™ For example, the Global Village
Energy Partnership, launched at the WSSD, seeks to increase energy access to unserved
or underserved individuals in developing countries. The World Energy Council,
composed of private energy producers, government ministries, consumers, research
ingtitutes, and environmental organizations, also intends to “contribute to the sustainable
production and use of energy for the greatest benefit of al” by promoting the issues of
accessibility, availability and acceptability.** Interestingly, the private sector is likely to
support the application of a human rights framework since it is compatible with
commercia concerns for accessibility, affordability and availability.**" Indeed, the
International Chamber of Commerce has called upon governments to encourage a greater
private sector role in providing energy access.**® A right to access electricity empowers
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141 U.N. Econ. & Soc. Council [ECOSOC], Ad Hoc Open-ended Intergovernmental Group of Experts
on Energy & Sustainable Dev., Negotiating Text of the Draft Decision Submitted by the Co-Chairpersons
of the Group of Experts, 11 3, 19, U.N. Doc. E/CN.17/ESD/2001/L.1 (Feb. 7, 2001).
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DESA/DSD/PC4/BP3 (2002).

143 World Bank Energy Program, Poverty Reduction, Sustainability and Selectivity, (2002) available at
http://siteresources.worldbank.org/INTENERGY /Publications/20269216/energybrochure.pdf.
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by Fernando Casado Cafieque).

145 A Guide for Potential Partnerships on Energy for Sustainable Development, supra note 142, at 28.
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individuals as consumers and underpins demand for electrical infrastructure, thus driving
commercial and investment activity. Creating a“sustainable livelihood business’ aso
encourages innovative commercia practices such as prepayment, franchising, and
fragmenting service provision from product sales.** Finally, lucrative subsidies and
CONCesSioNs may accrue to private sector operators as governments attempt to discharge
legal responsibilities through subcontracting.

For these reasons, severa electrical sector utilities are amenable to providing access
to affordable products and services, especially those meeting basic energy needs.™
Electricite de France, for example, “reaffirms the universal right of access to
electricity.”*" The €7, acoalition of nine electricity companies, presented its views
before preparatory committees of the WSSD. *** It urged governments toward universal
access to affordable electricity and acknowledged that “providing reliable and secure
electricity supplies, reducing environmental impacts and providing access to electricity to
people currently without it are key challenges of the electricity sector.”*** The World
Business Council for Sustainable Development also concluded that developing States
“must strive to provide universal access to affordable electricity.”** Its sustainable
development principles underscore equity, human rights, and access to essential
services.™

A human rights orientation also adds useful momentum to the pre-existing
proliferation of political commitments which are otherwise unlikely to be attained. These
aspirational targets include supplying one billion additional individuals with renewable
energy before 2010 at a cost of USD $250 billion (the G8 Renewable Energy Task
Force),™® halving the number of individuals without commercial energy by 2015 (UNDP,
noted above) and increasing energy access in Africa from ten percent to thirty-five
percent or more in two decades (NEPAD)."’ Comparable NGO initiatives also envisage
universal electrification globally by 2050.**° Extending national electrical grids may be
extremely costly and practically difficult to achieve in dispersed or isolated areas. Even
if investment levels attain the projected US $2.1 trillion over the next three decades,

149 WORLD BUSINESS COUNCIL FOR SUSTAINABLE DEVELOPMENT , DOING BUSINESS WITH THE POOR: A
FIELD GUIDE 35, 43, 62 (2004).

150 U.N. DEVELOPMENT PROGRAMME & PRINCE OF WALES INT’L BUS LEADERS FORUM, BUSINESS AND
THE MILLENNIUM DEVELOPMENT GOALS A FRAMEWORK FOR ACTION 7 (2003).

151 Francois Roussely, Reaffirming the Right to Electricity, ELECTRICITY DE FRANCE GROUP ANNUAL
REPORT : ENSURING QUALITY ACCESSTO ELECTRICITY (2002), available at
http://www.worldenergy.org/wec-gei s/global/downl oads/first/wssd/roussely.pdf (last visited Dec. 13,
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NEGOTIATIONS BULL. (Int’l Inst. for Sustainable Dev. (I1SD) & UNDP, Bali, Indon.), June 5, 2002, at 2.

153 E7, ELECTRICITY SECTOR REPORT FOR THE WORLD SUMMIT ON SUSTAINABL E DEVELOPMENT 3, 31
(2002).
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15514, at 57-58.

156 58 Renewable Energy Task Force, Chairmen’s Report 30, 36 (2001) available at
http://www.g8.utoronto.ca/meetings-official/g8renewables_report.pdf.
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approximately 1.4 billion people may continue to lack electricity connections.**®
Population growth is currently exceeding electrification rates and if existing trends
continue, forty years will be required to electrify South Asia and aimost eighty years for
sub-Saharan Africa. A contrary opinion posits that the challenge of universal access need
not be as costly as envisioned. The cooking requirements of those unserved by modern
fuels amount to just one percent of global energy consumption.** Thus, living conditions
could be improved over the short term with relatively modest energy inputs; just one
kilowatt per capita could provide developing States with living standards comparable to
those of Western Europe during the 1970s.***

Additionally relevant is that several States (particularly industrialized ones) have
recognized, or are recognizing that electricity access may qualify as a human right. For
example, the “people-centred approach” of the United Kingdom enables a “rights-based
agenda’ such that “equity of access to basic energy services for cooking, space heating
and lighting, like access to water, could be considered a human right.”*** French
legidation “contributes to social cohesion by satisfying everyone' s right to electricity.
South African law imposes duties upon electricity service providers to supply electricity
“to every applicant who is in a position to make satisfactory arrangements for
payment.”*®* This obligation has been interpreted to the effect that applicants enjoy a
primafacie right entitling them to demand electricity once they have satisfied these
supply conditions.'® National electrification strategies also typically envisage stable,
reliable, adequate, and affordable supplies which are universally available to all
consumers.'®® For example, “[t]he Government of Indiais committed to provide access
to electricity to al the rural households within the next five years.”*®” Brazil's
“Electricity for All” Rural Electrification Program also seeks to achieve universal
electricity access by 2008.

Finally, an individual entitlement to electricity has already been recognized under
international human rights law to varying degrees. First, States Parties to the Convention
on the Elimination of All Forms of Discrimination Against Women (CEDAW) are
obligated to “take all appropriate measures to eliminate discrimination against women in
rural areas. . . and, in particular, shall ensure to such women theright. . .to enjoy
adequate living conditions, particularly in relation to housing, sanitation, electricity and
water supply, transport and communications.”**® The UN Committee on the Elimination
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of Discrimination against Women, responsible for overseeing implementation of the
Convention, “is anxious that States Parties implement this important provision.”**
Governments are required to submit reports on progress made under CEDAW. For
example, Angola reported that much of its population suffered from extreme poverty with
limited electricity access.'™ Public expenditure cuts in Guyana had reduced
infrastructure services, including access to electricity, whereas Bosnian and
Herzegovinan women were preoccupied with maintaining or reconstructing electricity
transmission lines.*”* To enhance education and alleviate poverty in female-headed
households, Trinidad and Tobago had initiated pilot programs which trained women in
electrical ingtallation.*”* Nigeriawas commended by the Committee “for improving rural
women's access to drinking water and electricity,”*”® whereas the Peruvian penitentiary
system was criticized for lack of electricity access for women.*™

States Parties to the International Covenant on Economic, Socia and Cultural
Rights (ICESCR) also “recognize the right of everyone to an adequate standard of
living. . .including adequate food, clothing and housing, and to the continuous
improvement of living conditions.”*” An identically-formulated illustrative list also
appears within the Universal Declaration of Human Rights.*”® The Committee on
Economic, Socia and Cultural Rights (CESCR), responsible for overseeing the
progressive implementation of the Covenant, expects States Parties to periodically submit
information on household amenities such as heating and electricity.*”” Zambia, for
example, reported in 1990 that families were formerly entitled to subsidized electricity. '
That same year, the People’ s Republic of China described efforts to extend electricity
grids to urban and rural dwellings, and stated that its national poverty alleviation program
seeks “to supply electricity to the great majority of poor homes.”*”® In 2003, Italy
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5 |nt’| Covenant on Econ., Soc. & Cultural Rights, art. 11(1), 993 UNTS 3 (adopted Dec. 16, 1966 and
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reported on “the proportion of Italian households that do not own at least one of the
goods and services that are essential for daily life (drinking water, hot water, toilet,
electricity supply, fridge and washing machine).”**

Interestingly, electricity is principally considered under the right to adequate
housing.'® The CESCR considers that whenever dwellings are demolished governments
are expected to relocate inhabitants to settings which enjoy electricity access.*® The
Special Rapporteur on adequate housing has construed his mandate broadly such that this
right includes access to essential civic services such as electricity. *** For example, he
expressed concern for the proportion of households (particularly indigenous
communities) lacking electricity access during his country mission to Mexico.'®** The UN
Housing Program similarly assesses housing adequacy with reference to basic
infrastructure services such as electrical supply systems and street lighting.'®® At the
national level, for example, the South African Constitutional Court concluded that the
right to adequate housing includes “access to services such as water, sewage, electricity
and roads.”*®® These perspectives are also supported by NGOs such as the People's
Movement for Human Rights Education who ambitiously assert that this right includes
“the human right to access resources, including energy for cooking, heating and lighting”
in addition to “the human right of access to basic services.”*®’

However, electricity access is not limited to households or domestic use.
Individuals enjoy aright to the highest attainable standard of physical and mental
hedth.*®® Thisright extends “not only to timely and appropriate health care but also to
the underlying determinants of health, such as. . . healthy occupational and
environmental conditions.”*®® Traditional energy sources including biomass fuels (animal
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dung, fuelwood, crop residue), charcoal, or coa increase the risk of indoor airborne
pollution in poorly-ventilated households and cause respiratory disorders, including
carbon monoxide poisoning.* Biomass fuels are estimated to kill 1.6 million individuals
per annum, mainly children and women.™* This last observation suggests that a human
rights perspective on energy access has a particular “relevance’ for women.

V. ILLUSTRATING THE APPLICATION OF HUMAN RIGHTS: A GENDER PERSPECTIVE ON
ENERGY ACCESS

The merits of a human rights orientation concerning energy, access thereto and
more particularly electricity, are usefully illustrated with reference to the right to equality
between men and women. *** As such, CEDAW is “an advocacy tool to advance
women'srights” particularly with respect to adequate housing, access to information and
participation in governmental decision-making.™*® The Commission on the Status of
Women has observed that implementing the Platform for Action formulated at the Fourth
World Conference on Women in Beijing during 1995 and fulfilling obligations arising
under CEDAW are “mutually reinforcing in achieving gender equality and the
empowerment of women.”*** To implement the Beijing Platform for Action, several
governments promoted energy alternatives to fuelwood, encouraged women’'s
participation in energy decisionmaking, conducted workshops on nuclear energy, and
introduced novel energy technologies which reduced women’ s workloads.™ Women
environmental ministers from nineteen States and leading women from twenty-eight
intergovernmental and nongovernmental organizations additionally committed
themselves to improving access by women to basic services.*® That said, gender-
sensitive policies can be far-reaching and potentially applicable to decision- making with
respect to electrification infrastructure investment, energy imports, and energy tariffs.*’

A gender perspective on energy access can be illuminating.*®® Women are
traditionally responsible for meeting household energy requirements and, as the principal
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consumers, are likely to be more directly affected by tariff increases or resource scarcity.
Energy infrastructure “can significantly reduce” the time women spend collecting
fuelwood but requires a gender-appropriate design of service delivery.*® The
disproportionate burdens experienced by rural women when collecting biomass fuels
include carrying heavy fuelwood loads over long distances, cuts, falls, animal bites, back
injuries, and sexual harassment. An excessive workload may adversely affect the health
and well-being of pregnant women.** Adverse health effects also arise from prolonged
exposure to open fires within the home or workplace.*®* Women thus require access to
efficient and labor-saving appliances to meet household energy needs such as cooking,
lighting, and warmth. Improved energy access can aso free women’s time from
satisfying basic survival needs so that they may pursue employment activities, economic
independence, and improved socia standing.

Gender perspectives also pertain more specifically to access to dectricity. **
Women use eectricity differently from men on account of different household and
productive activities. For example, when constructing a water and sanitation project in
Morocco, men sought a stable electricity supply, whereas women were concerned with its
application: ensuring household access to potable water.** Electricity use by women
tends to be heat intensive (for food processing), labor intensive, and/or light intensive.
For example, refrigeration prevents contamination to ensure a food supply free from
adverse substances,”* and pumps reduce the labor required to collect water. Electrifying
rice mills and other grain, oil, and food processing facilities eliminates exhausting or
repetitive manual labor and increases the productivity of agricultural processing.
Electricity offers income-generating opportunities for developing micro-enterprises (for
example, leather and goods manufacturing, copper welding, utensils manufacturing, and
baking).”® Electricity also improves the quality of women's health services (especially
reproductive health).?*® Street lighting increases personal security and community safety
at night, permits socia gatherings, and extends trading hours for vendors. Household
lighting offers additional opportunities for education and leisure (reading, television and
radio), and telecommunications services improve socia interaction.

An appreciation of the energy-gender nexus as outlined above becomes more
complex with the addition of poverty reduction objectives.”’ For example, reducing
public subsidies for essential utilities such as electricity affects womenrelatively more
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than men®*® One commentator has observed that the proponents for electrification in

developing countries use the same arguments as were previously employed to e ectrify
the United States.*® Assuming that North American women have not significantly
benefited from electrification, other women are less likely to do so and may suffer
negative consequences more directly and severely.

Regrettably, the trestment of women’'s human rights within the sustainable
development context is currently unsatisfactory. In theory, a gender perspective on
energy for sustainable development is compatible with a human rights orientation: both
raise issues of availability (choice of energy source), affordability (reflecting income),
and fuel safety.**® The importance of a rights-based approach to realizing the MDGs and
“investing in infrastructure to reduce women’'s and girls' time burdens’ has been
particularly noted by the Commission on the Status of Women.?* CEDAW becomes the
lens through which the MDGs are to be understood and implemented, thus jointly
furthering the Beijing Women's Platform for Action and Agenda 21.** Although the
CSD also acknowledged linkages between energy, poverty, and gender, largely as a
consequence of NGO lobbying and advocacy activity, governments proved less receptive
when formulating the Johannesburg Plan of Implementation.** Observing that the
“selective approach to women'’s rights within the MDGs has meant the exclusion of
crucia rights for women’s equality,” an expert group concluded that a human rights
framework “ effectively changes the dynamics of women’s engagement with the State and
the international community, from a position of needs fulfilment to a position of strength
premised on rights that are guaranteed and that States have a duty to fulfil.”*

Gender mainstreaming requires at least one gender-specific indicator for each
MDG. However, national reports only indicate a rights-based approach in relation to the
third MDG (equality between men and women) with an instrumentalist approach
characterizing all other objectives.”*® In short, the right to equality as a cross-cutting
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theme is inadequately reflected within other targets and indicators.**® Indeed, the
proportion of women employed within non-agricultural sectors,?"” including the
electricity industry,*® is the only link made between women and electricity. In other
words, equality of treatment between men and women is limited to employment
opportunities within the electricity sector.

Although emphasizing the right to work is to be commended, it is just one small
step towards comprehensively implementing a human rights approach to energy for
women. Government measures to promote gender equality require empowering women
and increasing energy access. For example, enhancing women’s education in developing
States through information and communications technology is preconditioned by
electricity access.””® The Beijing Platform for Action called upon governments to support
equality of access to sustainable and affordable energy supplies but limited government
commitments to the right of access to information. Thus women, particularly from
developing States, “ should be empowered by enhancing their skills, knowledge and
access to information technology” including access to electronic networks and inclusion
in technical decision-making.?”® Governments were also encouraged to recognize media
networks and communication systems as a means for women to disseminate information
and exchange views.”** In addition, several governments promoted novel energy
technologies as alternatives to biomass fuels with a view to reducing women's
workloads.?*

On one hand, governments have failed to satisfactorily implement even these
modest objectives.”” The regularity and quality of electricity affects a government’s
ability to control information and the degree of public avareness.””* National strategies
on information and communi cations technology typically omit a gender perspective,
decision making processes under-represent women, and training opportunities are
insufficient.?”®> To prepare for the ten-year review of the implementation of the Beijing

21 UN DEVELOPMENT FUND FOR WOMEN, PATHWAY TO GENDER EQUALITY: CEDAW, BEIJING AND
THE MDGS 6 (2004).
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GOALS 27-29 (2003).

18 See The International Standard Industrial Classification of All Economic Activities, U.N. Doc. Ser.
M No. 4 Rev. 2 (1968).
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that Governments Have Failed To Turn the Platforminto Action (2005), available at
http://www.wedo.org/files/beijingbetrayed.doc.
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Platform for Action, the UN Economic Commission for Europe was the only UN regional
commission to identify electricity, and, consistent with the above observations,
consideration was limited to ensuring a gender perspective in the course of developing
new information and communication technol ogies.**°

If the humanrights of women to work, to an education and to access information
encompass the availability of relevant electronic technologies, what other inter-related
elements are expected from governments to faithfully adhere to a gendered perspective
on that particular energy source ? Empowerment necessarily goes further to require
inclusion in project-level design and implementation, as well as related capacity
building.**" Greater education in science and engineering are necessary for effective
energy decision-making and productive use of energy technologies.?® Training modules,
accordingly, emphasize greater familiarity with electrical equipment.®® In this context,
African energy ministers, for example, are committed to enabling women to gain access
to appropriate energy technology.®*® Providing access to credit facilities and project
finance is also desirable.”® In light of these and many other challenges confronting a
gendered perspective on energy access, are there any other influential caveats to be made
concerning a human rights perspective on electricity access?

VI. THELIMITSOF APPLYING A HUMAN RIGHTS FRAMEWORK INCLUDING
ENVIRONMENTAL CONSIDERATIONS

Although applying a human rights orientation has clear “relevance” for increasing
energy access for individual berefit, the *potential” of that paradigm should not be
overstated. Achieving universal electrification, decreasing public expenditure, and
promoting greater private sector participation need not be compatible policy objectives,
particularly for high risk and unprofitable electrification projectsin rural or remote aress.
Government interventions must specifically target poor populations since only those
possessing sufficient resources to meet initial connection costs and purchase appliances
are likely to berefit. Additional and complementary measures include pursuing
efficiency objectives, diversifying energy sources, ensuring sustainable consumption,
minimizing waste, encouraging participation, and engaging in trade. Regulatory capacity
building and the institution of effective dispute resolution procedures are also desirable
for deterring anti-competitive practices and ensuring information transparency.
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Significantly, a human rights orientation is ultimately directed at enhancing social
and economic welfare and not at increasing energy access per se. Such a perspective
does not entitle individuals to an immediate or free electricity supply. Nor isarights-
based approach simply intended to bolster property rights or enable market participation.
Claims in the economic, social, and cultural field are typically framed as broadly-
formulated governmental programs.”** The principle of progressive realization under the
ICESCR only requires governments to take steps to the maximum of their available
resources to progressively achieve the rights recognized thereunder.?*

Furthermore, apart from primary education, all economic, socia and, cultural rights
must be affordable but not necessarily free.”** Energy tariffs must be sustainable
(reflecting the true costs of energy production, transmission, and distribution—including
internalizing associated socia or environmental costs), as well as low enough for access
by the poor. On the other hand, subsidies which encourage fossil fuel production and use
can be detrimental to the environment.”* Hence, they are only justified as socially
desirable when they are transparent, targeted, and temporary. >*°

Most importantly, a human rights orientation to energy access would be unlikely to
prescribe the particular manner of implementation for States or others. Since individuals
require multiple energy sources to achieve avariety of tasks, the preferred energy source
need not be electricity. Electricity may be useful for lighting, radio, television, and
refrigeration but it can be thermodynamically inefficient,®” and expensive relative to
liquid petroleum gas or kerosene.**® Household energy requirements also consist of
direct and indirect (purchased goods and services) energy use.?** It has been determined
that energy use increases at the same rate as household income, but there need not be any
switch to less energy-intensive products.** Notwithstanding deforestation, biomass also
remains a long-term energy source for rural populations within developing States.**
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These observations sugges an underlying incompatibility between encouraging
individual energy access pursuant to a human rights framework on the one hand, with the
environmental protection objectives associated with exploiting natural resources
including energy sources on the other. Fossil fuels (coal, oil, natural gas) and related
products (diesel, petroleum) are the principal sources of electrical energy and are
sufficiently abundant to satisfy basic energy needs well into the 21st century.**?
Renewable technologies are expected to require another thirty or forty years to mature to
cost-effectiveness. On the other hand, it is aso true that regulatory pressures can prompt
firms to develop innovative production techniques from which commercial benefits and
market |eadership positions are derived.””® Thisis particularly true for the fossil fuel
industry, where carbon emissions are predicted to escalate in response to social demands
for economic prosperity and satisfying basic needs.*** Rather tellingly, human rights
concerns have been invoked as a shield in the climate change context. Exxon Mobil, for
example, supports “access to affordable energy by all and [the] aleviation of poverty in
developing countries.”**

To the extent that individual-centered concerns converge with environmental
protection objectives, thereby elevating renewable sources as the preferred means of
achieving universal energy supplies, individual access to modern energy sources must be
discerned from intergovernmental policy and promoted by human rights advocates.
National sustainable energy programs typically emphasize renewable energy sources
where locally viable and encourage energy efficient alternatives to end current import
dependency.®*® Of the most commonly adopted national sustainable energy programs,
none employs a human rights orientation to ensure universal electrification. >’
Renewable energy projects, for example, can still have the effect of inadvertently
discriminating against women.>*® Conversely, constructing dams to provide
hydroelectricity, for example, can utilize a“rights and risks’ based approach amenable to
the interests of individuals.**® Nonetheless, universal access for individual benefit is one
aspect of renewable energy policy at the international level. At the WSSD, Pacific Island
States called upon governments “to set effective targets and timetables within the WSSD
Implementation Plan to achieve a significant increase in, and access to, the use of
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renewable sources of energy and energy efficiency,” particularly for the poor.?*°
However, this proposal was resisted by the US, Saudi Arabia, and other oil-dependent
States. More recently, 154 governments acknowledged that renewable energies “ can
significantly contribute to sustainable development, to providing access to energy,
especialy for the poor, to mitigating greenhouse gas emissions, reducing harmful air
pollutants, thereby creating new economic opportunities, and enhancing energy
security.”®' Coherent regulation is thus essential “to extend modern energy services to
populations currently without access.”***

Recognizing the “need to provide sufficient energy services at reasonable cost,”
several governments have additionally agreed to “use solar energy to enhance the
economic and socia development of our people.”*** The World Solar Program (1996-
2005), intended to enhance living conditions for rural or remote populations, particularly
women in developing States, and conducted under the auspices of the UN Educational,
Scientific and Cultural Organization,*** is consistent with the human rights framework
outlined above. Furthermore, the conclusionthat a human right to access electricity
should be realized through resort to renewable energy sources is moreover bolstered in
light of the human right to a clean and healthy environment noted above.

As one final obstacle, increasing the number of energy service providers is assumed
to achieve universal access and enhance the security of electricity supplies. However,
electricity suppliers from large-scale renewable energy projects confront the challenge of
connecting their output to existing national electricity grids. Governments are expected
to remove regulatory and market barriers to the commercialization and utilization of
renewable energy technologies.”® European governments, for example, consider that
“access to the grids and the share of the associated costs should be fair and non
discriminatory.”®® Parliamentarians have similarly requested “fair treatment for
renewable energy sources regarding access to the grid and grid pricing, taking into
account the benefits which decentralized renewable energy production brings to the
grid.”®®" In asimilar vein, the G8 Renewable Energy Taskforce recommended that
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industrialized States swiftly develop advanced, cleaner, more efficient and cost-effective
energy technologies and facilitate their transfer to developing countries on concessional
or preferential terms as mutually agreed.”® It therefore appears that the human right to
electricity generated from clean energy sources is once again intimately bound yp with
guestions of electricity sector reform, integrated markets and consumer access.

VII.  CONCLUSION

Purely economic considerations (efficiency, security of supply, employment,
natural resource extraction, and agricultural production) have long dominated
international energy policy. Notwithstanding its regrettable omission from the MDGs,
access to energy sources, particularly electricity, unquestionably contributes to poverty
aleviation. Important social dimensions, such as equality of access (particularly between
men and women), adequate housing, and human health are currently on the ascendant. It
must also be appreciated that environmental concerns for climate change, deforestation,
and land degradation encourage greater resort to renewable energy sources, advanced
energy technologies, and responsible energy resource management.

Although not without limitations, a human rights perspective offers tremendous
potential and relevance for achieving universal energy access. Its application could build
upon existing market-oriented regulatory reform initiatives within the energy sector
which contemplate universal service obligations as well as concerns for individual access
to energy springing from the sustainable devel opment agenda. However, the human
rights paradigm is not a panacea for the flaws of liberalization and could easily be
subverted by States' rights over natural resources in the development context. Be that as
it may, energy access is a prerequisite for realizing several interrelated human rights.
Electricity properly cooks and refrigerates food (thus realizing the right to adequate
food), provides sufficient heating, cooling and lighting (realizing the right to housing),
and ensures safe environmental conditions within both households and workplaces
(realizing the right to health).

Notwithstanding that electricity is an acknowledged component of other
interrelated and pre-existing human rights, it would be both timely and appropriate for
governments to formally affirm access thereto as an independent human right.
Admittedly, human rights are dependent for their effectiveness upon forma endorsement
by States. However, the “greatest push” for devel oping human rights law comes from
treaty processes such as UN human rights monitoring committees and occasional General
Comments.**®

| believe that a General Comment would add convincing impetus to an emerging
codlition of intellectual forces that is emphasizing the social and gender dimensions
associated with energy access. In particular, a General Comment emanating from the
CESCR would be the most appropriate vehicle toward crystallizing the human right to
electricity access at national and international levels. General Comments are intended to
ensure greater procedural compliance with the reporting obligations arising under the
Covenant. Hence, they are limited to providing interpretive clarity on the intent and
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259 ROSALYN HIGGINS PROBLEMS AND PROCESS: INTERNATIONAL LAW AND HOW WE USE IT 105
(1994).
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content of specific provisions.*® Their purpose is therefore to progressively and
effectively realize those rights “recognized” under the Covenant.®* A convincing legal
foundation for the right to access electricity may be found in the right to an adequate
standard of living under Article 11 of the ICESCR, which would be consistent with (a)
the prior practice of the CESCR, States Parties and several Special Rapporteurs
concerning the adequacy of housing and “the continuous improvement of living
conditions” and (b) the interpretation and implementation of pre-existing obligations
arising under CEDAW (athough that instrument does not precondition electricity for
rural women with the term “access’). The desirability of good human health should,
moreover, be highlighted when drawing upon these materials.

A proposed program of work involves (i) the CEDAW Committee affirming the
obligations of States Parties by (a) identifying violations where they arise involving the
human right to electricity enjoyed by rural women and (b) investigating individual
complaints where domestic remedies have been exhausted; and (ii) the CESCR (@)
scheduling a Day of General Discussion and (b) drafting a General Comment along the
lines proposed above; and, finaly, (iii) human rights institutions, activists, and the private
sector pursuing greater recognition of the right to access electricity under national and
international law.
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